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NAMES AND ADDRESSES OF ATTORNEYS 


For Plaintiff—Appellee: 
WILLIAM L. BAILLIE, 
First National Bank Building, 


EMMETT C. ANGLAND, 
Ford Building, 
Great Falls, Montana. 


For Defendant—Appellant: 
HOFFMAN AND CURE, 


First National Bank Building, 
Great Falls, Montana. 


In The United States District Court, for the 
District of Montana, Great Falls Division 


Civil No. 1648 
LEO TACKHE, Plaintiff, 


VS. 


THE CANADIAN INDEMNITY COMPANY, 
Defendant. 
COMPLAINT 


Comes Now, the plaintiff above named and for 
his cause of action, against the defendant herein, 
complains and alleges: 


I. 

This Court has jurisdiction hereof by reason of 
the fact that plaintiff is now and at all times men- 
tioned herein was a citizen and resident of the 
State of Montana, in the City of Great Falls, Mon- 
tana, and the defendant is a stock Insurance Com- 
pany, with its home office at Winnepeg, Canada, 
and its United States head office at Los Angeles, 
California, and it is now and was at all times herein 
mentioned authorized to do and doing business in 
the State of Montana, with its principal office in 
said state, in the City of Helena, Montana, and the 
amount involved in this action, exclusive of interest 
and costs exceeds the sum of $5,000.00. 


IT. 
On September 20, 1952, and at all times men- 
tioned herein, defendant designated Bill Kelly 
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Realty of Great Falls, Montana, as an authorized 
representative with power to execute a contract 
of insurance. 

ITI. 

That prior to September 17, 1952, plaintiff dis- 
cussed with Bill Kelly of the Bill Kelly Realty in 
Great Falls, Montana, the fact that plaintiff had 
acquired a 1948 Chevrolet four door sedan which 
plaintiff was repairing and expected soon to have 
im running order, and plaintiff advised the said 
Bill Kelly that he would purchase an automobile 
hability policy from the Bill Kelly Realty when 
said automobile was in running order, and on the 
17th day of September, 1952, through his wife, 
Lenora Tacke, ordered from the said Bill Kelly 
Realty an automobile lability policy of insurance 
for said 1948 Chevrolet automobile. On September 
20, 1952, the defendant acting through its said 
agent, Bill Kelly Realty, issued to plaintiff an 
automobile policy of insurance under and by which 
policy of insurance defendant insured plaintiff 
from 12:01 A.M. on September 20, 1952 to Septem- 
ber 20, 1953; that a copy of the policy of insurance 
issued to plaintiff is attached hereto, marked Ex- 
hibit “A’? and by this reference made a_ part 
hereof. 

1A 

Said policy of insurance was made, issued and 
delivered by defendant to plaintiff on the condition 
that plaintiff pay the total premium of $39.00, 
which said sum plaintiff did pay to the defendant 
on September 22, 1952. 
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V. 

On September 20, 1952, and after the effective 
date of said policy of insurance, plaintiff while 
driving and operating the 1948 Chevrolet four door 
sedan automobile described in said policy of in- 
surance was involved in a collision near the City 
of Great Falls, Montana, with a motor vehicle being 
operated by Ed Kissee. As a result of said colli- 
sion the plaintiff and his son Richard Tacke who 
was riding with him as a passenger were injured 
and Ed Kissee and Pearl Kissee who were riding 
in the motor vehicle being operated by Ed Kissee 
were injured and the motor vehicle being operated 
by Ed Kissee was severely damaged. 


VI. 

On the 10th day of December, 1952, defendant 
through its General Agent, H. S. Dotson Company, 
in accordance with the terms of the automobile in- 
surance policy delivered to plaintiff, issued its cer- 
tain Notice of Cancellation effective as of 12:01 
A.M. the 21st day of December, 1952, a copy of 
which Notice of Cancellation is attached hereto, 
marked Exhibit “B’’ and made a part hereof; 
and in accordance with the provisions of Para- 
graph numbered 22 of ‘‘Conditions”’ set forth in 
said policy, the defendant adjusted the premium 
paid by plaintiff on a pro rata basis and refund 
was made to plaintiff, the defendant retaining the 
pro rata charge for the period 12:01 A.M. Septem- 
ber 20, 1952 to the effective date of cancellation, 
12:01 A.M. December 21, 1952. 
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UE 

On the 22nd day of May, 1954, Pearl Kissee filed 
in the District Court of the Eighth Judicial Dis- 
trict of the State of Montana, in and for the County 
of Cascade, a complaint against the plaintiff for 
damage alleged to have been suffered by the said 
Pearl Kissee In that certain automobile accident 
in which plaintiff was involved on the 20th day of 
September, 1952; plaintiff forwarded to defendant 
in accordance with the terms of the automobile in- 
surance policy issued to plaintiff by defendant, the 
complaint and summons which were served on 
plaintiff on the 24th day of May, 1954; copy of said 
Complaint and Summons are attached hereto, 
marked Exhibit “C” and by this reference made a 
part hereof; and thereafter and on the 11th day of 
June, 1954, defendant through one of its attorneys, 
H. B. Hoffman, advised plaintiff that the defend- 
ant herein declined and refused to defend plaintiff 
in the case filed by Pearl Kissee in the District 
Court of the Eighth Judicial District of the State 
of Montana, in and for the County of Caseade, and 
the said H. B. Hoffman, Esquire, then tendered to 
plaintiff the premium which plaintiff had paid to 
defendant for the period of time that said automo- 
bile insurance policy was effective, to-wit: 12:01 
A.M. September 20, 1952 to 12:01 A.M. December 
21, 1952, and defendant by tendering the earned 
premium on June 11, 1954, and after an action had 
been filed against plaintiff seeks to void its con- 
tractual obligation; plaintiff refused the tender on 
the 12th day of June, 1954, and returned to H. B. 
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Hoffman, Esquire, check tendered by him for and 
on behalf of defendant. 
VIII. 

By said policy of insurance, Exhibit “A’’ hereto, 
it is provided under insuring agreement IT: 

‘Defense, Settlement, Supplementary Payments. 
As respects the insurance afforded by the other 
terms of this policy under coverages A and B the 
company shall: 

(a) Defend any Suit against the Insured alleg- 
ing such injury, sickness, disease or destruction and 
seeking damages on account thereof, even if such 
suit is groundless, false or fraudulent; but the com- 
pany may make such investigation, negotiation and 
settlement of any claim or suit as it deems expedi- 
ent; 

(b) Pay All Premiums on bonds to release at- 
tachments for an amount not in excess of the ap- 
plicable limit of lability of this policy, all premi- 
ums on appeal bonds required in any such defended 
suit, the cost of bail bonds, required of the Insured 
in the event of accident or traffic law violation dur- 
ing the policy period, not to exceed the usual 
charges of surety companies nor $100 per bail bond, 
but without any obligation to apply for or furnish 
any such bonds; 

(c) Pay All Expenses incurred by the Company, 
all costs taxed against the Insured in any such suit 
and all interest accruing after entry of judgment 
until the company has paid, tendered or deposited 
in court such part of such judgment as does not 
exceed the limit of the company’s liability thereon; 
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(d) Pay Expenses Incurred by the Insured for 
such immediate medical and surgical relief to others 
as shall be imperative at the time of the accident; 

(ec) Reimburse the Insured for all reasonable 
expenses, other than loss of earnings, incurred at 
the company’s request. 

The amounts incurred under this insuring agree- 
ment, except settlements of claims and suits, are 
payable by the company in addition to the applica- 
ble limit of liability of this policy.”’ 


xe 

By reason of the defendant having refused and 
declined to represent plaintiff in the action filed 
by Pearl Kissee and by reason of the matters and 
things hereinbefore alleged the plaintiff herein will 
be subject to great peril and hazard if the plaintiff 
is required to defend the suit now pending as afore- 
said against the plaintiff, and plaintiff is in great 
peril and damage of loss unless the policy of in- 
surance herein referred to is properly construed 
and the rights of the parties determined in this 
action. 

X. 

In addition to the foregoing provision said policy 
of insurance prevents plaintiff from negotiating 
to settle the action pending against him in the Dis- 
trict Court of the Eighth Judicial District of the 
State of Montana, in and for the County of Cascade 
hereinbefore referred to; said policy of insurance 
provides that should plaintiff negotiate and settle 
said action for a reasonable amount he would be 
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prevented from then filing an action against the 
defendant for the amount of the settlement. Para- 
graph numbered 6 of “Conditions’’ set out in the 
policy provides in part as follows: 

“Action Against Company.—Coverages A and B. 
No action shall lie against the company unless, as 
a condition precedent thereto, the Insured shall 
have fully complied with all the terms of this pol- 
icy, nor until the amount of the Insured’s obliga- 
tion to pay shall have been finally determined either 
by judgment against the Insured after actual trial 
or by the written agreement of the Insured, the 
claimant and the company ;”’ 


xel: 

By reason of defendant’s denial of liability under 
said policy of insurance Glenn M. Schultz, Super- 
visor, Safety Responsibility Division, Montana 
Highway Patrol, Helena, Montana, forwarded to 
plaintiff a Notice of Security Requirement or 
Order of Suspension dated April 28, 1953, copy of 
which is attached hereto as Exhibit “D.’’ To pro- 
tect his right to his driver’s license, it was neces- 
sary for plaintiff’s attorneys to protest the issuance 
of the Notice of Security Requirement or Order of 
Suspension. This protest was unsuccessful and 
the Montana Highway Patrol by letter dated June 
1, 1953, copy of which is attached hereto as Ex- 
hibit “E,’’ among other things, advised plaintiff’s 
attorneys that the defendant had advised the Mon- 
tana Highway Patrol that plaintiff was not cov- 
ered by insurance at the time of the accident that 
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occurred on September 20, 1952. Plaintiff appealed 
the said Order of Suspension dated April 28, 1953 
and the letter decision of June 1, 1953 to the Dis- 
trict Court of the Eighth Judicial District of the 
State of Montana, in and for the County of Cas- 
cade. By order duly given, made and entered on 
June 11, 1953 the District Court of the Eighth Ju- 
dicial District of the State of Montana, in and for 
the County of Cascade stayed until further Order 
the Order of Suspension dated April 28, 1953 
directed against plaintiff. By Order dated June 
29, 1953, a hearing on plaintiff’s appeal was set 
for July 30, 1953 and the Clerk of said Court was 
ordered to so notify appellant, the Supervisor of 
the Montana Highway Patrol and H. 8. Dotson, 
General Agent for defendant. Notices of the date 
of hearing were issued by said Clerk of Court on 
June 29, 1953. 

On July 30, 1953 the appeal came on for hearing 
and after being fully advised in the premises the 
District Court of the Eighth Judicial District of the 
State of Montana, in and for the County of Cas- 
cade duly gave, made and entered its order and de- 
cision by which the Court set aside the Order of 
Suspension issued by Glenn M. Schultz, Super- 
visor of the Montana Highway Patrol under date 
of April 28, 1953, and by which order the Court 
determined that the said Order of Suspension is- 
sued by the Supervisor of the Montana Highway 
Patrol was not issued in accordance with either 
the facts or the law applicable thereto and deter- 
mined that on September 20, 1952, the plaintiff 
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herein had in effect an automobile lability insur- 
ance policy valid on its face and referred speci- 
fically to the policy of insurance which the defend- 
ant issued to the plaintiff and upon which this 
action is based. Copy of said Order dated July 30, 
1953, duly given, made and entered by Hon. J. W. 
Speer, one of the Judges of the District Court of 
the Highth Judicial District of the State of Mon- 
tana, in and for the County of Cascade is attached 
hereto marked Exhibit “*F’ The Canadian In- 
demnity Company was fully informed at all times 
of this proceeding by service of proper documents 
on the General Agent of the Company. 


EE 

Because of defendant’s failure and refusal to as- 
sume its responsibility under the contract of insur- 
ance with plaintiff it was necessary for plaintiff 
to employ attorneys to investigate the accident and 
to furnish professional services in connection with 
the accident, and to appeal the Order of Suspen- 
sion of the Montana Highway Patrol and to furnish 
professional services to determine the validity of 
the insurance policy as well as bring this action 
all through the fault of defendant. That the rea- 
sonable value of said attorneys’ services is Three 
Thousand Dollars ($3,000.00). 


Wherefore, Plaintiff prays judgment as follows: 
1. That this Court determine, declare and ad- 
judicate the validity of the policy of insurance 
herein set forth and the lability of the defendant 
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thereunder, and that as plaintiff contends herein, 
be found to be proper that this Court declare that 
said policy was and is a valid contract of insur- 
ance as of 12:01 A.M. September 20, 1952, and that 
the defendant is liable and obligated in accord- 
ance with the terms of said policy of insurance 
issued to plaintiff. 

2. That this Court award to plaintiff reasonable 
attorneys’ fees in the sum of Three Thousand Dol- 
lars ($3,000.00) and for plaintiff’s costs and dis- 
bursements herein incurred. 

3. For such other and further relief as to the 
Court may seem meet and just. 


/s/ WILLIAM LL. BAILLIE, 
/s/ EMMETT C. ANGLAND, 
Attorneys for Plaintiff. 


we IRI oa 
COMBINED AUTOMOBILE POLICY 


The Canadian Fire Insurance Company 
The Canadian Indemnity Company 
United States Head Office, Los Angeles, Calif. 


Tome Office: Winnepeg, Canada. 


DECLARATIONS 


1. Name of Insured: Leo Tacke. 

Address: 124—20th St. S.W., Great Falls, Mon- 
tana. 

Policy Number: 22 CA 3908. 

Agent: Bill Kelly Realty. 

Address: Great Falls, Montana. 
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2. Policy period: From September 20, 1952 to 
September 20, 1953. (12:01 A.M. Standard time at 
the address of the named insured as stated herein.) 

The automobile will be principally garaged in the 
above Town, County and State, unless otherwise 
specified herein: 

The occupation of the named insured is: Body 
Man for International Harvesters. 

Hmployer’s name: 

3. The insurance afforded is only with respect to 
such and so many of the following coverages as are 
indicated by a specific premium charge or charges 
set opposite thereto. The limit of the Company’s 
hability against each such coverage shall be as 
stated herein, subject to all of the terms of the pol- 
icy having reference thereto. 


Coverages 

Coverage A. Bodily Injury Liability—Limits of 
Liability: $10,000.00 Each person, $20,000 Each 
accident. Premiums: $24.00. 

Coverage B. Property Damage Liability—Limits 
of Liability: $5,000.00 Each accident. Premiums: 
$11.00. 

Coverage C. Medical Payments—Limits of Lia- 
bility: $500.00 Hach person. Premiums: $4.00. 

Other coverage per endorsement attached hereto: 
et * * & £¥ 

Premium: $39.00. 

Total Premium: $39.00 

4. Description of the Automobile and the facts 
respecting its purchase by Named Insured: 
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Year Model: 1948. Trade Name: Chevrolet. 
Type of Body (Load Capacity if truck: Seating 
Capacity if Bus): 4 dr. sedan. 

a 

5). If mortgaged, or encumbered, loss if any, un- 
der Coverages D, E, F, G, H and I payable as in- 
terest may appear, to the Named Insured and: no 
exception. 

6. The purposes for which the automobile is to 
be used are: Pleasure and business. 

Use of the automobile for the purposes stated in- 
cludes the loading and unloading thereof. 

7. No automobile insurance has been canceled by 
any company during the past year except as herein 
stated: no exception. 

8. The Named Insured is the sole owner of the 
automobile except as herein stated: no exception. 

Countersigned September 20, 1952. 

BILL KELDY REALTY, 
/s/ By J. C. HALVERSON, 
(Authorized Representative. ) 

These Declarations, Together With Company 
Policy Form 102, Complete The Above Numbered 
Policy. 

x * *¥ ¥ * 
EXHIB 
The Canadian Fire Insurance Company 
The Canadian Indemnity Company 

Los Angeles Branch Office: 208 West 8th St., 
Zone 14. Phone MAdison 1126. 

San Francisco Branch Office: 21 Sutter St., Zone 
4. Phone DOuglas 6866. 
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NOTICE OF CANCELLATION 


Mr. Leo Tacke. 
P. O. Address 124—20th St. S.W. December 10th, 
1952, Great Falls Montana. 


Dear Sir: 

Under the terms of Automobile Policy No. 22CA 
3908 the Companies give you notice of their desire 
to eancel and do hereby cancel the said policy, in- 
eluding any and all endorsements or certificates 
attached thereto, cancellation to become effective 
as of 12:01 A.M. of the 21st day of December, 1952, 
standard time. 

Please return cancelled policy as soon as possible. 


Countersigned by 
H. S. DOTSON CO., 
General Agent, 
/s/ By A. W. BACON, 
Agent. 


EXHIBIT ‘‘C” 


In The District Court of the Eighth Judicial 
District of the State of Montana, In and 
Hor The County of Cascade 


PEARL KISSER, Plaintiff, 
VS. 
LEO TACKE, Defendant. 


SUMMONS 
The State of Montana Sends Greetings to the 
Above Named Defendants, and to Each of 
Them: 
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You are hereby summoned to answer the com- 
plaint in this action which is filed in the office of 
the Clerk of this Court, a copy of which is here- 
with served upon one of you in each County 
wherein any of you reside, and to file your answer 
and serve a copy thereof upon the plaintiff’s attor- 
ney within twenty days after the service of this 
Summons, exclusive of the day of service, and in 
case of your failure to appear or answer, Judgment 
will be taken against you, by default, for the relief 
demanded in the complaint. 


Witness my hand and the Seal of said Court this 
22nd day of May, 1954. 


[Seal] AGNES SCHRAPPS, 
Clerk. 


By ELEANOR McKENZIE, 
Deputy Clerk. 


In The District Court of the Eighth Judicial 
District of the State of Montana, in and 
For The County of Cascade 


PHARL KISSEE, Plaintiat, 


vs. 
LEO TACKE, Defendant. 


COMPLAINT 


Comes Now, the Plaintiff and for her cause of 
action against the Defendant, complains and al- 
leges as follows, to-wit: 
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I 
That Defendant herein was at all times herein 
mentioned the owner and operator of a motor ve- 
hicle known as a 1948 Chevrolet sedan, hereinafter 
referred to as “Chevrolet’’; 


ie, 

That on or about the 20th day of September, 
1952, at approximately the hour of 8:30 A.M., 
Plaintiff was a passenger riding in the front seat 
of a 1946 GMAC pickup truck which was being 
driven and operated in a westerly direction on a 
County road known as the Old Sun River Bridge 
Road in Cascade County, Montana, by her husband, 
Ed Kissee; 

ITT. 

That at the same time and place, Defendant was 
proceeding in said Chevrolet in a southerly direc- 
tion on a County Road known as the Gore Field 
Road approaching the intersection of the said Old 
Stun River Bridge Road and Gore Field Road, all 
in Cascade County, Montana; 


aie 

That a stop sign had been duly and regularly 
installed at the northwest corner of the intersection 
of the aforementioned County roads; that said stop 
sign faced towards the southbound traffic on said 
Gore Field Road and directed and required all ve- 
hicles travelling said Gore Field Road in a south- 
erly direction to come to a complete stop before 
entering the aforementioned intersection; 
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V. 

That the Defendant so unlawfully, negligently and 
carelessly drove and operated said Chevrolet as to 
bring said Chevrolet into violent contact and colli- 
sion with said GMAC pickup truck causing the 
injuries to the Plaintiff hereinafter set forth; 


Vi. 
That at the time of said collision and immediately 
prior thereto, the Defendant was neghgent and 
careless in the following particulars: 


1. in failing to obey the stop sign signal and 
without regard for the right of the driver of the 
said GMAC pickup truck to drive the same into 
the intersection, proceeding to drive said Chevrolet 
into said intersection without stopping and collid- 
ing into said GMAC pickup truck, thereby causing 
the collision as aforesaid; 


2. In failing to keep a proper look out for other 
vehicles on the aforementioned roads and particu- 
larly the vehicle in which Plaintiff was riding; 


3. In failing to keep his automobile in proper 
control ; 


4. In operating his said Chevrolet without due 
caution or circumspection and in utter disregard of 
the rights of others and particularly of the rights 
of Plaintiff; 


do. In driving his said Chevrolet in such a man- 
ner as to cause it to collide with the right side of 
the vehicle in which plaintiff was riding; 

That each and all of said accident negligence 
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was and were a direct and proximate cause of the 
collision and the injuries to the Plaintiff; 


VIL. 

That as a direct and proximate result of the use 
and operation of the said Chevrolet aforesaid, and 
of said collision, the Plaintiff sustained the follow- 
ing injuries to her person: 


Bruises on the left forehead, chest, right wrist, 
and severe and painful shock to the entire 
nervous system. 


all of which injuries have caused Plaintiff great 
pain, soreness and general shock and because of 
said injuries and their effects, the Plaintiff has 
been unable to perform properly her usual duties 
as a housewife, has suffered great mental anguish 
and has been hurt in her health, strength and activ- 
ities, all to the damage of the Plaintiff in the sum 
of $5,000.00; 
VIIL. 

That in the reasonable treatment of the herein- 
above described injuries, it was necessary for the 
Plaintiff to secure the services of skilled physicians, 
nurses and housekeeper and to be hospitalized; 
that at the date hereof, Plaintiff has incurred obli- 
gations as follows for the services rendered by the 
aforesaid persons and for such hospitalization: 
physician, $55.00; Hospitalization, $86.45; and 
housekeeper, $64.00 ; 


That the sums set out above are the reasonable 
cost and value of services rendered by the persons 
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who performed and rendered the same and of said 
hospitalization ; 


Wherefore, Plaintiff prays judgment against the 
Defendant in the sum of $205.45 for special dam- 
ages and in the sum of $5,000.00 gencral damages 
and for her costs of suit herein incurred and for 
such other and further relief as to the Court may 
seem proper. 


Dated this 20th day of May, 1954, at Great Falls, 
Montana. 
JAMES & SCOTT, 
By TED JAMES, 
Attorneys for Plaintiff. 


Duly Verified. 


EXHIBIT ‘*D”’ 


Montana Highway Patrol 
Safety Responsibility Division 
Helena, Montana 
April 28, 1953 


NOTICE OF SECURITY REQUIREMENT 
OR ORDER OF SUSPENSION 

Case Number 6264. 

Date of Accident Sept. 20, 1952. 

Location of Accident West Great Falls, Montana. 

Oparatais License Now... saa. 


Suspension Order becomes effective June 15, 
1953 Gf Security Requirements are not met). 
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Leo Tacke 
124 20th St., S.W. 
Great Falls, Montana 


Report of your above described accident indicates 
that you did not have liability insurance for bodily 
injury and property damage in effect at the time of 
the accident. The Laws of 1951, Chapter 204, and 
known as the Safety Responsibility Law provides 
that the Supervisor must enforce suspension of 
your driving and registration licenses unless he has 
received satisfactory evidence that you have: 


1. Been released from hability; or 
2. Been adjudicated not to be lable; or 


3. Executed a duly acknowledged written agree- 
ment providing for the payment of all claims, not 
exceeding $11,000.00 resulting from the accident; or 


4. Deposited with the State Treasurer security, 
in the form of a surety bond from a duly author- 
ized company, or a property bond or cash, in an 
amount sufficient to pay such claims, as determined 
by the Supervisor, up to $11,000.00. 


Unless you satisfy the security requirements 
listed above you must submit to this Division 
$946.19 (946.19) (Amount of Security Required in 
Your Case), to be deposited with the State Treas- 
urer, Helena, Montana, on or before the date the 
following Order of Suspension becomes effective. 
Personal Checks Are Not Accepted by the State 
Treasurer. 
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ORDER OF SUSPENSION 


It is Hereby Ordered that your driving privilege 
and all operators licenses evidencing such privilege 
is suspended as of the date This Order Is Effective 
(as shown above) and all such licenses must be sur- 
rendered to the Safety Responsibility Division, 
Montana Highway Patrol, Helena, Montana. 


This suspension wi]J} remain in effect until one 
(1) year has elapsed, following the date of such 
suspension, providing no court action has been in- 
stituted for damages, or until evidence satisfactory 
to the Safety Responsibility Division has been filed 
with it indicating that the requirements of the 
Safety Responsibility Law have been met. 


This action is taken under the authority of Chap- 
ter 204, Laws of 1951. 
Dated Signed April 28, 1953. 


We have been advised by the Canadian Indem- 
nity Company that you were not covered by liabil- 
ity insurance at the time of this accident. 


GLENN M. SCHULTZ, 
Supervisor. 


The above Order for the deposit of Security is 
based on procedure as specified by the Safety Re- 
sponsibility Law, and does not in any way fix the 
blame of any of the parties involved in the accident. 


Form SR-8 
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State of Montana 
Montana Highway Patrol 
Helena, Montana 
June 1, 1953 
Case No. 6264 
Leo Tacke 
Mr. Emmett C. Angland 
Attorney at Law 
521 Ford Building 
Great Falls, Montana 


Dear Sir: 

The Canadian Indemnity Company has advised 
this office that Mr. Tacke was not covered by insur- 
ance at the time of the accident that occurred Sep- 
tember 20, 1952. 


Their investigation disclosed that the policy was 
not taken out until after the accident. 


It will be necessary for Mr. Tacke to meet one of 
the other provisions of the Montana Motor Vehicle 
Safety Responsibility Law. 


Yours very truly, 


/s/ GLENN M. SCHULTZ, 
Glenn M. Schultz, 
Supervisor, 
Montana Highway Patrol. 
gms/a 
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[Title of District Court and Cause No. 39270. ] 


ORDER 

This matter came on regularly for hearing before 
the Court on the 30th day of July, 1953, in aeccord- 
ance with the Order of the Court fixing said date 
for the hearing of the appeal herein. The appellant 
appeared in person and by his counsel William L. 
Baillie and Emmett C. Angland, and Glenn M. 
Schultz, Supervisor of the Montana Highway Pa- 
trol, appeared in person, and there was no appear- 
ance by the Canadian Indemnity Company, a party 
in interest served with Notice of Appeal herein and 
with the Order fixing the day of hearing herein. 

The Court examined the Notice of Appeal, the 
matters certified to the Court. by the Supervisor of 
the Montana Highway Patrol and examined Policy 
No, 22 CA 3908 issued by the Canadian Indemnity 
Company, which policy appears valid on its face 
and became effective at 12:01 A.M. September 20, 
1952, and the Court being fully advised in the 
premises, and for good cause finds that the Order 
of Suspension issued by the Supervisor of the Mon- 
tana Highway Patrol, under date of April 28, 1953, 
was not issued in accordance with either the facts 
or the law applicable thereto, and further finds that 
the appellant at the time of the accident referred to 
in the Order of Suspension, to wit: September 20, 
1952, had in effect an automobile lability policy 
valid on its face; 

Now, Therefore, It Is Hereby Ordered that the 
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Order of Suspension issued by Glenn M. Schultz, 
Supervisor of the Montana Highway Patrol under 
date of April 28, 1953, be, and the same is hereby 
set aside. 


Dated this 30th day of July, 1953. 


/s/ J. W. SPEER, 
Judge. 


[Endorsed]: Filed Nov. 8, 1954. 


[Title of District Court and Cause. ] 


MOTION TO DISMISS OR MAKE 
MORE CERTAIN 


Defendant, The Canadian Indemnity Company, 
moves the Court as follows: 


di 

To dismiss the action because the complaint fails 
to state a claim against the defendant wpon which 
relief can be granted. 

Hale 

Or, if the motion to dismiss be denied, that the 
plaintiff be required to make a more definite state- 
ment showing: 

a) he name of the person that Lenora Tacke 
“ordered’’ the Liability Policy of Insurance from 
on September 17th, 1952, as alleged in the com- 
plaint, page 2, paragraph III, line 11; also the 
place and manner of such “order” and persons 
present. None of these facts are shown. 

b) The hour of the day on September 20th, 
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1952, that plaintiff was involved in the collision 
near the City of Great Falls, referred to page 2, 
line 31, of the complaint. This fact is not shown in 
the complaint. 


c) Whether Lenora Tacke did not call at the 
office of Bill Kelly Realty on September 20th, 1952, 
after the accident, and request that the policy of 
insurance referred to be issued. This fact is not 
shown in the complaint. 


d) When the policy of insurance was received by 
the plaintiff, and how, and when, it was executed 
and issued. The complaint does not show the fact in 
this respect or whether the policy was issued or 
delivered before or after the accident. 


This motion is made under Federal Rule 12 of 
Civil Procedure, (b) (e) and (g). 


HOFFMAN & CURE, 
/s/ By H. B. HOFFMAN, 
Attorneys for Defendant. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed Nov. 30, 1954. 


[Title of District Court and Cause. ] 


ORDER 


The motions of the defendant in the above enti- 
tled cause are before the court on briefs filed by 
counsel for the respective parties; in paragraph I 
of the motion defendant moves the dismissal of the 
action on the ground that the complaint fails to 
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state a claim against the defendant upon which re- 
lief can be granted; and in paragraph II, that if 
the motion above is denied that plaintiff be re- 
quired to make a more definite statement as indi- 
cated by the several proposals noted as a, b, ¢ and d. 


The court has considered the complaint, motions 
and briefs of counsel, and being duly advised, and 
good cause appearing therefor, is now of the opin- 
ion that the plaintiff should not be summarily dis- 
missed but should be accorded his day in court and 
allowed to present his proof under the allegations 
of the complaint, and that defendant should be re- 
quired to file its answer to the complaint and sub- 
mit its proof thereunder. 


This case presents a situation very much in point 
with substantial authority; the court having spe- 
elally in mind the well-known decision of Judge 
Sanborn of the Eighth Circuit Court of Appeals in 
Leimer v. State Mutual Life Assurance Co., 108 
Fed. (2) 302. 


The court believes the allegations of the com- 
plaint are sufficiently explicit and informative; if 
further information is desired the rules of discov- 
ery are available. Consequently, in view of the fore- 
going, the motions under paragraphs I and IT are 
overruled with 20 days to answer upon receipt of 
notice hereof. 

/s/ CHARLES N. PRAY, 
Judge. 


[Endorsed]: Filed March 19, 1955. 
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ANSWER 


Tor its answer to plaintiff’s complaint filed 
herein, defendant denies each and every allegation, 
matter, fact and thing in said complaint contained, 
save and except: 

a) Admits the allegations of paragraphs I, I], 
VIil, and that the policy of insurance contained 
the clause set out in paragraph X thereof. 

b) Admits that the policy referred to in para- 
graph ITT, of which Exhibit ‘‘A.’’ attached to plain- 
tiff’s complaint is a copy, issued September 20th, 
1952, out of the office of Bill Kelly Realty, and al- 
leges in respect thereto that the written application 
for said policy was made and accepted at the hour 
of 9:30 A.M. September 20th, 1952, at which time 
Bill Kelly Realty agreed to, and subsequently on 
that day did issue the said policy; that the automo- 
bile accident referred to in the plaintiff’s complaint 
had occurred about the hour of 8:20 A.M. that day 
and application for said policy was made by the 
plaintiff, acting through his wife, Lenora Tacke, at 
a time when the plaintiff knew that said accident 
had occurred, and said application was accepted and 
the promise to issue said policy was made without 
disclosure of that fact to Bill Kelly Realty and 
without knowledge on the part of said ageney or on 
the part of the defendant that the accident and con- 
sequent loss or damage had already occurred when 
the promise to issue the policy upon said applica- 
tion was made. 
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ec) Admits the premium on said policy was 
$39.00, which the plaintiff advanced to the de- 
fendant. 


d) Admits that on or about December 10th, 
1952, H. S. Dotson Co. issued the notice of cancel- 
lation referred to in paragraph VI of the com- 
plaint, and alleges in respect thereof that said no- 
tice was given to the plaintiff under the belief that 
the policy of insurance covered any and all losses 
that might have occurred between the time of the 
acceptance of the application for said policy Sep- 
tember 20th, 1952, at 9:30 A.M. and the date desig- 
nated for cancellation, and alleges in respect 
thereof that the defendant notified the plaintiff 
prior thereto that the policy of insurance did not 
cover the loss referred to in plaintiff’s complaint, 
and which occurred about 8:20 A.M. the morning 
of September 20th, 1952. 


e) Admits that defendant had notice of the fil- 
ing of a complaint against the plaintiff referred to 
in paragraph VIT of said complaint, and that the 
defendant declined and refused to defend said suit 
on behalf of the plaintiff and that the defendant 
then tendered to the plaintiff the entire premium 
upon said policy, and defendant alleges that at said 
time defendant gave notice to the plaintiff that its 
reason for refusal to defend said suit was that the 
plaintiff had knowledge of the loss referred to in 
his complaint at the time application for said pol- 
icy was made and that he concealed such fact, by 
virtue whereof the pohey had no binding force or 


30 Canadian Indemnity Company vs. 


effect as coverage for the accident that had previ- 
ously occurred. 


f) Defendant alleges that it is without knowl- 
edge or information sufficient to form a belief as to 
the truth of the allegations of paragraph IX 
thereof. 


g¢) Admits that defendant had knowledge of the 
acts and procedures referred to in paragraph XI 
of the complaint, but especially denies that the 
action of the District Court for Cascade County 
was am adjudication of the validity of the policy of 
insurance referred to, or that there was any judi- 
cial determination to that effect, as alleged by the 
plaintiff. 


Further Answering Said Complaint, and as an 
Affirmative Defense Thereto, the Defendant Al- 
leges: 

ite 

That the application for the insurance policy re- 
ferred to in plaintiff’s complaint was made to the 
Bill Kelly Realty, the agent of the defendant, upon 
the 20th day of September, 1952, at the hour of 
9:30 A.M.; that said Bill Kelly Realty then and 
there accepted said application and agreed to issue 
the policy of insurance referred to in plaintiff’s 
complaint. 

ie 

That at the time said application so made was 
accepted, neither the defendant nor said Bill Kelly 
Realty knew that the accident referred to in plain- 
tiff’s complaint had already occurred; that. said ac- 
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cident actually had occurred at approximately 8:20 
A.M. of September 20th, 1952. 


Ty. 

That said application for said policy upon Sep- 
tember 20th, 1952, was made by the plaintiff’s wife, 
Lenora Tacke, and at the time she made said appli- 
cation for insurance, the plaintiff knew that the 
collision referred to in the plaintiff’s complaint had 
already occurred and the losses and damages caused 
thereby had been sustained. 


IV. 

That the fact that said accident had occurred and 
said damages and losses had been sustained was, in 
fact, concealed from said Bill Kelly Realty and the 
defendant until after the Bill Kelly Realty had ac- 
cepted the application and agreed to issue the 
policy. 

N.. 

That upon October 27th, 1952, the defendant, by 
its agent thereunto duly authorized, gave notice to 
the plaintiff that his policy of insurance was not in 
effect at the time the said loss occurred. 


Wherefore, having fully answered, defendant 
prays that the plaintiff take nothing herein and 
that defendant may be dismissed hence with its 
costs. 

HOFFMAN & CURE, 
/s/ By H. B. HOFFMAN, 
Attorneys for Defendant. 
Acknowledgment of Service Attached. 
[Endorsed]: Filed April 11, 1955. 
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[Title of District Court and Cause. ] 


OPINION 


The objective sought in the above entitled action 
by plaintiff is a declaratory judgment determining 
the validity of a pohey of automobile insurance is- 
sued by the defendant through its agent covering 
an automobile that was involved in an accident 
which is alleged to have occurred before the policy 
was written. The said policy of insurance was writ- 
ten to become effective at 12:01 A.M. September 20, 
1952, and the defendant claims the accident in 
which the aforesaid automobile was damaged oc- 
curred several hours before the policy of insurance 
was issued, and from the evidence it appears that 
the issuing agent knew the accident had occurred at 
the time the policy was delivered to plaintiff who 
paid the premium in full for one year, which was 
accepted by defendant’s agent. The policy was dated 
to become in force several hours before the accident 
occurred, which is fixed by the evidence at about 
8:20 A.M. or 8:40 A.M. on September 20, 1952. 

On December 10th, 1952, notice of cancellation 
was given by defendant, in compliance with the 
terms of the policy for its cancellation, to become 
effective December 21, 1952. On cancellation of the 
policy the defendant retained the premium on the 
policy for the three months’ period the policy was 
in. force, to wit: from 12:01 A.M. September 20th, 
1952 to Deeember 21, 1952. The plaintiff was the 
owner of, and driving, the automobile involved in 
the accident of September 20th, 1952, and the Mon- 
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tana Highway Patrol, bemg advised by defendant 
that plaintiff had no valid automobile liability in- 
surance policy in its company, issued an order of 
suspension under the Montana Statute. 

Plaintiff took an appeal from the order of the 
said Highway Patrol to the State District Court of 
Cascade County, which was heard and decided by 
Honorable James W. Speer, Judge of said Court, 
who held that the plaintiff, Leo Tacke, was insured 
at the time of the accident aforesaid. 

The defendant, having told the Highway Patrol 
that plaintiff had no lability insurance, was duly 
notified to appear before Judge Speer at the hear- 
ing on the validity of the insurance policy issued by 
the defendant company, but the defendant did not 
appear at the hearing and Judge Speer held that 
the plaintiff had an automobile lability insurance 
policy valid on its face. 

Following the decision of Judge Speer the plain- 
tiff through his counsel notified the defendant of 
the decision on the validity of the policy and re- 
quested the defendant to perform the provisions of 
the contract in actions bronght against him arising 
out of the accident aforesaid, and the defendant 
failed to defend plaintiff against these actions as 
provided in the insurance policy. 

It appears that shortly before appearance of de- 
fendant would have been due in the State Court in 
June 1954 counsel for the defendant with his per- 
sonal check tried to refund the earned premium for 
the period fixed by the defendant in the insurance 
policy from 12:01 A.M. September 20, to 12:01 
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A.M. December 21st, 1952, the date of cancellation, 
but the refund was returned. 

It would seem that the defendant by accepting 
the entire premium on the policy for the full year 
and retaining it for the period of three months 
would be bound by the obligations assumed in the 
contract of insurance. While there was no fraud 
alleged here it has been held that where fraud was 
discovered by a party to a contract and he accepted 
the consideration therefor and applied the same to 
his own use, the fraud was waived. Any unreason- 
able delay in moving for redress where fraud or 
mistake is discovered by a party to a contract may 
be held to be consent or acceptance notwithstanding 
the fraud or mistake. 

Leo Tacke, the plaintiff, and his wife both testi- 
fied to conversations with Mr. Kelly of the realty 
company, about taking out insurance with him on 
this same automobile that was later engaged in the 
accident aforesaid; while Mr. Kelly either denies or 
says he does not remember any such conversations, 
he does recall the meetings with Mr. and Mrs. 
Tacke as testified to by them; if these conversa- 
tions were true, then that would perhaps account 
to some extent for Mr. Tacke making a timely re- 
port to him of the accident and for his willingness 
to issue the policy in question for 12:01 A.M. Sep- 
tember 20th, 1952, although his secretary said she 
told Mr. Kelly at the time of her suspicion that an 
accident had already occurred. 

It appears that counsel for the defendant decided 
to tender a return of the premium June 11, 1954, 
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which was 20 months after the policy had been 
issued, which was not accepted. 

The defendant could have promptly rescinded the 
contract of insurance upon receipt of the report of 
its agent following an investigation. of the accident 
which was begun two days after the accident oc- 
eurred on September 22, 1952. There is no showing 
of reasonable diligence here either as to recission 
or cancellation of the contract. Recission must be 
made promptly upon discovering the facts if the 
one making the discovery ‘‘is free from duress, 
menace, undue influence, or disability, and is aware 
of his right to reseind’’, and furthermore every- 
thing received under the contract must be restored, 
all in accordance with section 13-905 (7565) R.C.M. 
1947. 

Counsel state in the brief that: “The policy in 
this case was delivered by mail after the insurance 
company through its agent, Bill Kelly Realty, knew 
full well that by delivering the policy the company 
was assuming a hability for an event that occurred 
before delivery of the policy. There is neither pub- 
he policy nor law to prevent the assuming of a lia- 
bility in this matter. The statute of frauds does re- 
quire a writing. The provisions of the statute of 
frauds are complied with in this case. There is a 
written contract.” Citing Blashfield’s Cyclopedia of 
Automobile Law and Practice, Vol. 6, Sec. 3923, 
P. 587, 591, and 44 C.J.S. 1261, 1267. 

Mrs. Lenora A. Tacke, wife of the plaintiff, Leo 
Tacke, testified concerning three conversations over 
the telephone with Mr. Kelly or representatives of 
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his office in connection with ordering the policy of 
liability insurance, not including the conversations 
with the real estate salesman, the first conversation 
originated when Mr. Kelly telephoned and asked 
Mrs. Tacke to have Leo Tacke give him an estimate 
on some lawn work in the back of his rental prop- 
erty, at which time Mrs. Tacke told Mr. Kelly that 
in appreciation for giving them the lawn work 
they would take out insurance on the 1948 Chey- 
rolet with him and Mr. Kelly said when they were 
ready it would be fine; that on September 17th, 
1952, Mr. Kelly again telephoned and asked Mrs. 
Tacke to have her father nse his tractor and equip- 
ment to clear weeds and rubbish off from a piece of 
property he had for sale that afternoon and on the 
oceasion of that conversation Mrs. Tacke requested 
Mr. Kelly to be sure Leo is covered by insurance 
and Mr. Kelly thanked her; that the policy had not 
been received and on Saturday morning, September 
20th, 1952, she phoned Mr. Kelly’s office before 
8:30 A.M. and the line was busy and called again a 
few minutes after 9:00 A.M. to inquire why the 
insurance policy had not come and talked with Mrs. 
Halverson to confirm her previous request to Mr. 
Kelly; that Mrs. Halverson said she would ask 
Kelly when he came in and in the meantime she 
would see that it was gotten right out, and took the 
information required for lability insurance re- 
quired by the State law; that at the time she made 
the telephone calls on the morning of September 
20th, 1952, she did not know that an accident had 
occurred, but was later notified by an unidentified 
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lady whose call came ten or fifteen minutes after 
the conversation with Mrs. Halverson. 


Although this case presents a rather unusual sit- 
uation in respect to the facts it does seem clearly to 
appear from a consideration of all the evidence that 
the defendant by its own acts is estopped from 
denying the validity of its contract of imsurance, 
and the preponderance of the evidence appears to 
favor the plaintiff, and such is the decision of the 
court herein. On the subject of attorney’s fees, 
from the arguments of counsel and authorities 
cited on both sides, and legal services rendered 
which were made necessary by reason of the refusal 
or failure of defendant to act in a timely manner 
or at all the court will fix the attorney’s fees at 
fifteen hundred dollars, being a reasonable sum 
for the legal services of counsel as aforesaid, and 
such is the order and decision of the court herein. 
Exceptions allowed counsel. 


/s/ CHARLES N. PRAY, 
Judge. 


[Endorsed]: Filed May 26, 1956. 


[Title of District Court and Cause. | 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


This cause was tried to the Court without a jury 
and the Court having considered the Briefs sub- 
mitted by counsel and upon consideration of the 
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pleadings, records and the competent evidence 
herein and being fully advised, found issues of law 
and fact in favor of plaintiff and against the de- 
fendant as more fully appears in the Opinion of the 
Court heretofore filed herein on the 26th day of 
May, 1956. In accordance with said Opinion, the 
Court now makes the following Findings of Fact 
and Conclusions of Law: 


Findings of Fact 
The Court finds that: 


1. This Court has jurisdiction hereof on the 
ground of diversity of citizenship and on the ground 
that the amount involved in the controversy, ex- 
clusive of interest and costs, was and is in excess 
of $3,000.00. 


2. The Bill Kelly Realty of Great Falls, Mon- 
tana, was on the 20th day of September, 1952, an 
authorized representative of the defendant, with 
power to execute a contract of insurance. 


3. The defendant issued to the plaintiff, a con- 
tract or policy of insurance, being an automobile 
policy, Policy Number 22 CA 3908 and plaintiff paid 
to the defendant, the premium for said insurance. 


4. The defendant issued and delivered said policy 
of insurance to the plaintiff, effective 12:01 A.M., 
September 20, 1952, and for the term of one year 
and thereafter the defendant cancelled said policy 
of insurance in accordance with the terms of said 


Leo Tacke 39 


policy, and said cancellation became effective at 
12:01 A.M., on the 21st day of December, 1952. 


5. The policy of insurance referred to herein 
was and is a valid contract of insurance binding 
upon the defendant for the period for which the 
defendant retained the earned premium, that. is, 
from 12:01 A.M., on September 20, 1952, to 12:01 
A.M., December 21, 1952, and the defendant is liable 
and obligated in accordance with the terms of said 
policy of insurance for the insured period fixed by 
the defendant, 12:01 A.M., September 20, 1952 to 
12:01 A.M., December 21, 1952. 


6. The defendant failed and refused to assume 
its responsibility under and by virtue of the terms 
of the policy of insurance and it was necessary for 
plaintiff to employ attorneys to represent him in 
investigating the accident in which plaintiff was 
involved and wherein Pearl Kissee was injured, for 
which injuvies she filed an action against the plain- 
tiff, entitled Pearl Kissee vs. Leo Tacke, filed in the 
District Court of the Eighth Judicial District of the 
State of Montana, in and for the County of Cascade, 
and said attorneys were employed to furnish pro- 
fessional services to the plaintiff in connection with 
the said action and said accident and the plaintiff 
further was required to employ said attorneys to 
appeal the order of suspension of driver’s license 
issued by the Montana Highway Patrol to the plain- 
tiff and for other purposes, by reason of the failure 
and refusal of the defendant to comply with the 
terms of said policy of surance. 
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7 The evidence preponderates in favor of the 
plaintiff and against the defendant. 


8. A reasonable sum for the legal services of 
counsel employed by the plaintiff by reason of the 
failure and refusal of the defendant to comply with 
the terms of the said policy of insurance as here- 
inbefore referred to is the sum of $1,500.00. 


From the foregoing facts the Court draws the 
following: 
Conclusions of Law 


1. The Court has jurisdiction of the parties and 
subject matters herein. 


2. That the contract of insurance, being Policy 
No. 22 Ca 3908, was and is a valid contract of in- 
surance, from 12:01 A.M., September 20, 1952 to 
12:01 A.M. December 21, 1952. 


3. That plaintiff have and recover from the de- 
fendant reasonable attorneys’ fees in the sum of 
$1,500.00 together with plaintiff’s costs necessarily 
incurred herein. 


Let Judgment be entered accordingly. 
Dated this 19th day of June, 1956. 


/s/ CHARLES N. PRAY, 
Judge. 


[Endorsed]: Filed June 19, 1956. 
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In the United States District Court for the District 
of Montana, Great Falls Division 


Civil No. 1648 


LEO TACKE, Plaintiff, 
VS. 


THE CANADIAN INDEMNITY COMPANY, 
Defendant. 
JUDGMENT 


This Cause came on regularly for trial before 
the Court sitting without a jury. The plaintiff was 
present in Court and represented by his counsel, 
Emmett C. Angland and William L. Baillie. The de- 
fendant was represented by its counsel, H. B. Hoff- 
man and Orin R. Cure. Witnesses were sworn and 
testified. The cause was submitted to the Court for 
consideration and decision. Thereafter on the 26th 
day of May, 1956, the Court filed herein its Opin- 
ion and has filed its Findings of Fact and Conclu- 
sions of Law, to which documents now on file refer- 
ence 1s hereby made as if the same were set out 
herein in exact words and figures. The Court in 
said documents found that the policy of liability 
insuranee, being Policy Number 22 CA 3908, issued 
by the defendant to the plaintiff was and is a valid 
contract of insurance for the insured period 12:01 
A.M., September 20, 1952, to 12:01 A.M., December 
21, 1952, and the Court further found that the de- 
fendant is liable and obligated in accordance with 
the terms of said policy of insurance issued to plain- 
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tiff and the Court further found that plaintiff is 
entitled to recover from the defendant, reasonable 
attorney’s fees in the sum of $1,500.00 and that 
judgment should be entered for such sum and costs 
in favor of the plaintiff against the defendant. 


Wherefore, It Is Ordered, Adjudged And De- 
creed that the policy of liability insurance issued by 
the defendant to the plaintiff was and is a valid 
contract of insurance for the insurance period 12:01 
A.M., September 20, 1952, to 12:01 A.M., December 
21, 1952. 

It Is Further Ordered, Adjudged And Decreed 
that the plaintiff have and recover of and from the 
defendant, the sum of $1,500.00 together with plain- 
tiff’s costs herein taxed at the sum of $131.30, and 
that such judgment bear interest at the rate of six 
per cent per annum from date hereof until paid. 


Dated this 19th day of June, 1956. 


CHARLES N. PRAY, 
Judge. 


[Endorsed]: Filed, Entered and Noted in Civil 
Docket June 19, 1956. 
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MOTION TO AMEND FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND JUDGMENT 


Defendant respectfully moves the court to make 
the following amendments, respectively: 


First—Of the Findings of Fact: 
a) That paragraph 3 thereof be amended to read: 


“3. That upon September 20th, 1952, between 9:00 
and 9:30 A.M., Lenora A. Tacke, the wife of the 
plaintiff, acting for and in behalf of the plaintiff, 
ordered out a policy of automobile insurance from 
Bill Kelly Realty, and upon inquiry from the latter 
as to whether an accident had occurred, Mrs. Tacke 
replied in the negative. Thereupon, Bill Kelly 
Realty agreed to, and did, issue Policy Number 22 
CA 3908, wherein the policy period was from Sep- 
tember 20, 1952, to September 20, 1953 (12:01 A.M. 
Standard time at the address of the named assured 
as stated therein), and mailed the policy to plain- 
tiff that day.” 


bh) That paragraph 4 thereof be amended to read: 


“4. That the automobile accident out of which 
hahbility coverage is claimed in this action occurred 
at, or before, 8:24 A.M. of September 20th, 1952. 
That plaintiff’s written report of the accident to the 
insurance company, signed by him after reading it 
over and dated September 24th, 1952, contains the 
statement: 
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‘** Date of accident September 20, 1952, hour 9:30 
o’clock A.M.’ 

“Thereafter, defendant cancelled said policy in 
accordance with the terms of said policy, and said 
cancellation became effective at 12:01 A.M. on the 
21st day of December, 1952, and returned to plain- 
tiff the unearned premium for the time subsequent 
to December 21st, 1952. The controversy was turned 
over to Hoffman and Cure thereafter, in behalf of 
defendant, and upon the 11th day of June, 1954, 
the latter returned to counsel for plaintiff their 
check for the remainder of the whole premium, in 
the sum of $9.83, for reasons stated in their letter, 
as follows: 

“ “Canadian Indemnity Company declines to de- 
fend this action (IXissee vs. Tacke) for the reason 
that the loss had already occurred when the policy 
issued and had, in fact, occurred before the policy 
was ordered out and... because he (Tacke) refuses 
to collaborate or cooperate with us, and has given 
us notice that you are his attorneys in the matter, 
and have always been his attorneys... 

“*Notice of cancellation of the policy was given 
by the company under erroneous information that 
the accident had actually occurred after the policy 
was ordered out September 20th, 1952, and that be- 
cause thereof ten days notice of cancellation was 
necessary.’ ” 


ec) That paragraph 5 thereof be amended t read: 


“5. That neither Bill Kelly Realty nor defendant 
had knowledge that the accident had occurred prior 
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to the application for the issuance, and the promise 
of Bill Kelly Realty to issue the policy, nor did they 
have notice of any facts that should have put them 
on inquiry as to the same. That plaintiff failed to 
communicate to defendant the fact that the loss 
had already occurred when application for the pol- 
icy was made, September 20th, 1952, and the appli- 
cation was accepted by Bill Kelly Realty, by virtue 
whereof the policy of insurance never did cover the 
loss involved.’’ 


d) That paragraph 6 thereof be amended to read: 

“That defendant never did admit or assume re- 
sponsibility or liability for this collision, and con- 
tinues to admit or assume no liability arising there- 
from.” 


e) That paragraph 7 thereof be amended to read: 
“The evidence preponderates in favor of the de- 
fendant and against the plaintiff.’’ 


f) That paragraph 8 thereof be amended to read: 
‘‘A reasonable sum for the legal services of coun- 
sel employed by the plaintiff isthe sum of $1,500.00.” 


Second—Of the Conclusions of Law 

a) That paragraph 2 of the Conclusions of Law 
be amended to read: 

“That the contract of insurance, being Policy No. 
22 CA 3908, cannot be deemed or construed as cov- 
ering the accident and ensuing damages or loss 
herein involved.”’ 


b) That paragraph 3 of the Conclusions of Law 
be amended to read: 
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“That defendant have and recover from the plain- 
tiff defendant’s costs necessarily incurred herein.” 


Third—Of the Judgment: 

That the Judgment be amended to conform to the 
requested amendments of the Findings of Fact and 
Conclusions of Law, aforesaid; that plaintiff’s com- 
plaint be dismissed, with costs to the defendant. 


/s/ H. B. HOFFMAN, 
/s/ ORIN R. CURE, 
Attorneys for Defendant. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed June 26, 1956. 


[Title of District Court and Cause. ] 


ORDER 

In the above entitled cause motion by the defend- 
ant to amend the findings of fact, conclusions of 
law and judgment rendered therein has been sub- 
mitted to the Court, supported and opposed by coun- 
sel for the respective parties to the action. As it 
appears to the Court all of the proposals of the 
defendant herein for amendment were questions 
raised and discussed in defendant’s brief filed fol- 
lowing the trial of the case, and therefore have al- 
ready been considered by the Court. 

The facts and the law of this case seem to have 
been very fully briefed, and were given very careful 
thought by the Court before its decision was ren- 
dered. 
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Counsel for the plaintiff has quoted quite exten- 
sively from the Court’s decision, claiming that these 
quotations will fully answer all of the contentions 
of the defendant; while they may not answer all of 
the proposals of the defendant the Court has here- 
tofore given all of them consideration before de- 
ciding the case, and is of the same opinion now in 
respect to that decision as it was at the time it was 
rendered. Of course, like other human agents and 
agencies, the Court may be in error, and if so it can 
quite easily be corrected. The Court was much in- 
terested in the able arguments of counsel for both 
parties to the action and devoted considerable time 
in examining the unusual state of facts presented 
in the ease, and to the law that to the Court seemed 
applicable, and being duly advised herein, and good 
eause appearing therefor, in the opinion of the 
Court the motion to amend aforesaid should be 
overruled and such is the Order of the Court herein. 


Exceptions allowed counsel. 


/s/ CHARLES N. PRAY, 
Judge. 


[Endorsed]: Filed June 27, 1957. 


[Title of District Court and Cause. | 


SUPERSEDEAS BOND 
We, the undersigned, jointly and severally ac- 
knowledge that we and our personal representatives 
are jointly bound to pay to Leo Tacke, the plain- 
tiff, the sum of $2,000.00. 
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The condition of this bond is that whereas the 
defendant has appealed to the Court of Appeals for 
the Ninth Circuit from the judgment of this Court 
entered May 26th, 1956, if this defendant shall pay 
the amount of the final judgment herein, if his ap- 
peal shall be dismissed or the judgment affirmed or 
modified, together with all costs that may be 
awarded, then this bond is void, otherwise to be and 
remain in full force and effect. 


THE CANADIAN INDEMNITY 
COMPANY, 
/s/ By HERMAN 8. DOTSON, 
General Agent. 


[Seal] ANCHOR CASUALTY COMPANY, 


/3/ By ARTHUR W. BACON, 
Attorney in fact, Surety. 


Approved this 25th day of July, 1956. 


/s/ W. D. MURRAY, 
Judge. 


[Endorsed]: Filed July 25, 1957. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice Is Hereby Given that The Canadian In- 
demnity Company, defendant above named, hereby 
appeals to the U.S. Court of Appeals for the Ninth 
Circuit from the final judgment entered on the 26th 
day of May, 1956, and from the order entered June 
27, 1957, denying the motion of The Canadian Jn- 
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demnity Company to amend findings of fact, con- 
clusions of law and judgment. 


/s/ H. B. HOFFMAN, 
/s/ ORIN R. CURE, 
Attorneys for appellant, Cana- 
dian Indemnity Company. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed July 25, 1957. 


[Title of District Court and Cause. | 


CERTIFICATE OF CLERK 


United States of America, 
District of Montana—-ss. 


I, Dean O. Wood, Clerk of the United States 
District Court in and for the District of Montana, 
do hereby certify that the papers hereto annexed, 
to-wit: 


Complaint; Motion to Dismiss or Make More 
Certain; Order Overruling Motion to Dismiss or 
Make More Certain; Answer; Decision; Findings 
of Fact and Conclusions of Law; Judgment; Mo- 
tion to Amend Findings of Fact, Conclusions of 
Law and Judgment; Order Overruling Motion to 
Amend Findings of Fact, Conclusions of Law and 
Judgment; Supersedeas Bond; Notice of Appeal; 
Concise Statement of Points Relied upon by Ap- 
pellant; Appellant’s Designation of Record on Ap- 
peal, and Designation of Additional Portions of 
Record by Plaintiff-Appellee, and the accompany- 
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ing Transcript of Evidence, are the originals filed 
in Case No. 1648, Leo Tacke, Plaintiff, vs. The 
Canadian Indemnity Company, Defendant, and des- 
ignated by the parties as the record on appeal 
herein. 

I further certify that Plaintiff’s Exhibits Nos. 1, 
9, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, and 15, and Defend- 
ant’s Exhibits Nos. 12, 13, 16 and 18, are the orig- 
inals introduced in evidence at the trial of this 
cause and are part of the record on appeal herein. 

Witness my hand and the seal of said court this 
22nd day of August, 1957. 


[Seal] DEAN O. WOOD, 
Clerk as aforesaid, 
/s/ By C. G. KEGEL, 
Deputy Clerk. 


In The District Court of the United States, 
District of Montana, Great Falls Division 


Civil No. 1648 


LEO TACKE, Plaintiff, 
VS. 


CANADIAN INDEMNITY COMPANY, 
Defendant. 


TRANSCRIPT OF PROCEEDINGS 


Before Honorable Charles N. Pray, United 
States District Judge, without a jury, at Great 
Falls, Montana, commencing at 10:00 A.M. on July 
28, 1955. 
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Appearances: Mr. Emmett C. Angland, Attor- 
ney at Law, Great Falls National Bank Building, 
Great Falls, Montana, and Mr. William L. Baillie, 
Attorney at Law, First National Bank Building, 
Great Falls, Montana, for plaintiff. Mr. H. G. 
Hoffman, of Hoffman and Cure, Attorneys at Law, 
First National Bank Building, Great Falls, Mon- 
tana, for defendant. [1]* 

The above entitled cause came on regularly for 
trial, before the court without a jury, commencing 
at 10:00 o’clock A.M. on July 28, 1955, at which 
time the following proceedings were had and done, 
to-wit: 

The Court: Good morning gentlemen. Are you 
ready to proceed? 

Mr. Angland: Plaintiff is ready, your Honor. 

The Court: Defendant? 

Mr. Hoffman: I believe the defendant is ready. 
Mr. Dotson of the Canadian Indemnity Company, 
the State Agent, told me that he would be in court 
this morning at 11:30; I don’t see him but I am 
willing to proceed as it is. 

The Court: Have you found him a man of his 
word usually? 

Mr. Hoffman: I take it he will be here in a few 
minutes. 

The Court: Well we will proceed with that un- 
derstanding and perhaps you might make just a 
brief statement of the case for the record on both 


* Page numbers appearing at bottom of page of Reporter’s 
Original Transcript of Record. 
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sides and then we will have that for the introduc- 
tion in the transcript. 

Mr. Angland: May it please the court, this is a 
case for declaratory judgment, an action for declar- 
atory judgment to determine the validity of an in- 
surance policy. As we view it for an insurance pol- 
icy for an insured period fixed by the company it- 
self, and for which premium was received and up 
to the time, this time is still retained by [4] the 
insurance company. The case has some similarity 
I might say to the one your Honor decided in this 
court in Fireman’s Indemnity Company vs. Show. 
We are dealing here as in that case—If you want 
the citation, Mr. Hoffman, it is 110 Fed. Supp. 528. 
That is a decision of this court. And in that case 
as in this case we are dealing with an agent author- 
ized to enter into a contract of insurance; we like- 
wise have in this case as in that case the law of 
waiver and estoppel. Now then you will find the 
facts briefly, and the only disputed fact as we view 
the case is a dispute as to the time of ordering the 
policy of insurance. The dispute on that question 
we don’t believe in law is material at all, however, 
there will be evidence presented on that question. 
The fact is that the policy was issued September 
20th, 1952; on its face it says that it is effective 
at 12:01 a.m. that date. It was issued for a period 
of one year. Three months later the insurance com- 
pany, approximately three months, on December 10, 
1952, the insurance company issued what is termed 
a notice of cancellation and said as of the face of 
the notice of cancellation ‘‘in accordance with the 
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terms of the policy”. The policy is cancelled 10 
days hence, December 21, 1952 at 12:01 a.m. 

Following that cancellation the insurance com- 
pany pro rated the premium. Now the insured, Mr. 
Tacke, sitting behind counsel here, had paid for the 
full year’s premium. [5] The company pro rated 
the premium and retained the premium for the 
period from 12:01 a.m. September 20, 1952, to 12:01 
a.m., December 21, 1952. 

Thereafter the Highway Patrol of Montana is- 
sued what is termed an order of suspension. Prob- 
ably your Honor is familiar with that law. There 
are three alternatives under our security require- 
ment law. 

The personal involved in an automobile accident, 
and Mr. Tacke had been involved in one on the 
date that the policy was issued, December 20, 1952. 
The Highway Patrol must find that there was a 
policy of insurance in effect or suspend the license 
of the driver for one year unless he puts up bond. 

Now the Highway Patrol in this particular case 
issued the order of suspension directed to Mr. 
Tacke, and noted on the order that the Canadian 
Indemnity Company had advised them that Mr. 
Tacke had no insurance in effect at the time of the 
accident. The law permits an appeal from that de- 
cision of the Highway Patrol and an appeal was 
taken and the law requires that not only the High- 
way Patrol but any person in interest must be 
notified. 

Now Mr. Baillie and I handled that matter and, 
of course, the records of court will be introduced 
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that shows and will show that the Canadian In- 
demnity Company was notified. [6] 

Following the notification and the time set for 
hearing before Judge Speer a hearing was held 
and the Canadian Indemnity Company in effect de- 
faulted; they didn’t appear and didn’t contest the 
action. So, of course, Judge Speer did what he 
must do under the circumstances what he must have 
done. He observed the policy of insurance appears 
to be effective on its face at 12:01 a.m. September 
20, 1952, and he set aside the order of suspension. 

Now the force and effect of that in law is that 
that is a determination by Judge Speer and we 
believe is an adjudication that Mr. Tacke was in- 
sured at the time of the accident on September 20, 
1952. I don’t believe any other result can be ob- 
tained no matter how it might be presented to your 
Honor. The Canadian Indemnity Company now was 
advised as I stated by official notice prior to that 
hearing. 

Following that hearing and when Mr. Tacke was 
being threatened with suit arising out of the acci- 
dent that occurred on September 20, 1952, we wrote 
the Canadian Indemnity Company under date of 
October 30, 1953. We advised the company of the 
decision of Judge Speer. We advised them that 
they had been notified. We advised them that Mr. 
Tacke was being threatened with a lawsuit and we 
at that time set a very nominal fee for having rep- 
resented Mr. Tacke by reason of the breach of the 
contract of insurance by the [7] Canadian Indem- 
nity Company. We advised the company at that 
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time we would accept $1,500.00 as attorneys’ fees. 
The company I suppose just brushed us off. I think 
they referred the case to present counsel, Mr. Hoff- 
man. We accomplished nothing as a result of that. 

Finally in May of 1954 Messrs. James and Scott, 
representing Pearl Kissee, who was injured in the 
accident that occurred on September 20, 1952, filed 
an action. Pearl Kissee sued Mr. Tacke on May 
22, 1954. Now that is of some importance because 
following the service of summons and complaint on 
Tacke we forwarded to the insurance company the 
complaint and summons as we would do when he 
earried insurance. Three days before their appear- 
ance was due, the 20 days had expired, we received 
a response; the nature of the response was a shock 
to us and J am sure it will be to the court; an 
attempt was made to refund the earned premium 
for the insured period fixed by the insurance com- 
pany from September 20, 1952, to December 21, 
1952; they had retained the premium all that. time, 
but after he was sued in the District Court in Cas- 
cade County the attempt was made to refund that 
earned premium. Well, of course, that was re- 
jected; nothing else could be done. 

Now following that we filed this action for de- 
claratory judgment and we are asking that the de- 
fendant insurance company live up to the terms of 
its contract; that [8] is all we are asking for is 
that they live up to the terms of the contract, save 
and except we do believe under the decisions and 
laws of Montana and the federal law as well we 
are entitled now to reasonable attorneys’ fees by 
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reason of the breach of contract up to this date. 
We have asked previously for a few and after we 
filed this suit we have asked for $3,000.00 attor- 
neys’ fees, Mr. Baillie and myself. I might say to 
the court that there is no question here on the law 
of recission. Under the law of recission if there 
is any charge of fraud the person charging fraud 
must proceed expeditiously, and I find a general 
statement that is quite good on that. It says that 
the person charging the fraud may not speculate 
upon it and he may not lie in wait until time and 
a change make his interest plain and then make 
his 

Mr. Hoffman: May it please the court, may I 
inquire at this time whether it is permissible to 
argue the case? 

The Court: No, it isn’t necessary. What the 
court suggested was we just have a brief statement, 
an outline of the case. You can brief that later, Mr. 
Angland. 

Mr. Angland: Very well, your Honor. 

The Court: The authorities. 

Mr. Angland: I merely wanted to call that to the 
court’s attention so that we wouldn’t unduly delay 
the trial [9] or wander beyond the scope of the 
issues in the case. T believe that that fairly states 
the facts, does it, Mr. Baillie or do you have some- 
thing that might be added to that? 

Mr. Baillie: I think that is very sufficient. 

Mr. Hoffman: Well, if the court please, on the 
statement of the case just made to the court there 
is nothing for this court to adjudieate as to the 
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validity of this policy; Judge Speer has already 
done that if I understand his statement. of the case 
clearly. Isn’t that your position, Mr. Angland? 

Mr. Angland: Not completely, no, Mr. Hoffman; 
there is an action on the adjudication of the facts; 
I think it is up to this court to determine whether 
or not there has been an adjudication by Judge 
Speer. 

The Court: You challenge the question of ad- 
judication, don’t you? 

Mr. Hoffman: I certainly do. 

The Court: Yes, well then you don’t need to 
dwell on that because that would be an issue to be 
determined. 

Mr. Hoffman: But on his statement of the case 
he would have no right to adjudicate what has al- 
ready been adjudicated so I was inquiring on that 
point on his statement of the case whether he is 
not out of court at this time and place on that 
point. 

The Court: No, go ahead and make your state- 
ment of the defense. [10] 

Mr. Hoffman: Their prayer in this court is that 
this court determine and declare and adjudicate 
the validity of this insurance policy, and declare 
that it was and is a valid contract of insurance of 
12:01 a.m. September 20, 1952, and that the defend- 
ant 1s hable and obligated under the contract. Para- 
eraph two of the prayer is for the $3,000 attorneys’ 
fees and paragraph three of the prayer is the 
prayer for general equitable relief. 

Now in answer to the plaintiff’s complaint we 
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take issue with Mr. Angland there is no question 
of fraud involved in this ease. 

We take issue with his statement that the issue 
is not raised in the pleadings. 

Our position briefly is this: That this policy of 
insurance was applied for at 9:30 a.m. on Septem- 
ber 20, 1952, that the accident actually had hap- 
pened at about 8:20 that morning before the appli- 
cation was made. 

We have a two-pointed defense. First that if the 
loss had occurred when we promised to issue the 
policy at 9:20 that morning that in any event a 
loss already having occurred it could not be in- 
sured. 

Now it is true in the printed form of the policy 
they have the term of the policy from September 
20, 1952, midnight the term of the policy, 12:00 
o’clock am. in [11] the policy is a printed part 
of the policy but under the law you cannot cover a 
loss already occurred or having already occurred 
by the application after the loss occurs. 

Now our position is that while this policy was 
not actually drawn up until some time between 
10:00 o’clock and noon that morning that the ef- 
fective time of the policy was when Mrs. Halverson, 
who was the writing agent in Kelly’s office, told 
Mrs. Tacke on the telephone that the policy would 
issue and took for the terms and conditions of the 
policy information sufficient to issue the policy 
proper. 

It is our position that that insurance became ef- 
fective just as soon as that application was ac- 
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eepted and no matter when they issued the policy 
later. Now I don’t feel that the court cares to hear 
any more at this time. 
The Court: Very well, call your first witness. 
Mr. Angland: Mr. Hoffman, will you take the 
stand, please? 


H. B. HOFFMAN 
having been first duly sworn, testified as follows: 


Direct Examination 
@. (By Mr. Angland): Will you state your 


name, please? [12] A. H. B. Hoffman. 
Q. And you are duly licensed to practice law in 
Montana, Mr. Hoffman? A. I am. 


Q. You are representing the defendant in this 
matter ? 

A. Our firm is attorneys of record. 

Q. For how long a time have you been repre- 
senting the Canadian Indemnity Company by rea- 
son of the issuance by that company of a policy 
of insurance dated 12:01 am. September 20, 1952 
and designated policy number 22 CA 3908? 

A. I do not remember the date that matter was 
referred to us, Mr. Angland. 

Q. Could you refer to your file and tell us ap- 
proximately when you first began? 

A. I believe I should be—I have a note here 
that the Canadian Indemnity Company forwarded 
Some papers to me on June 30, 1958. 

Q. June 30, 1953? 

A. Now whether there was any preceding cor- 
respondence JI am not sure. I don’t find any in the 
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(Testimony of H. B. Hoffman.) 
file there but I believe that is approximately the 
date this was referred to us. 

@. Yes, and since that time you have been rep- 
resenting the Canadian Indemnity Company in all 
matters concerning the issuance by that concern of 
this insurance policy? 

A. Well we had limited instructions. I have 
been [13] representing the Canadian Indemnity 
Company since that time, not continuously. 

@. And that date is? 

A. We completed our investigation and sent a 
statement and then it was reviewed later in our 
office. 

@. Yes, well that is June 30, 1953? 

A. That is approximately when the matter and 
the papers were referred to us. 

@. Will you look, please, Mr. Hoffman, at what 
has been identified as Plaintiff’s Exhibit No. 1 and 
state whether or not you know what that is? 

AG dos 

@. And is the signature that appears in the 
lower right-hand corner of that exhibit your signa- 
ture? 

A. That is my signature and my letter addressed 
to you and Mr. Baillie. 

@. Under date of June 11, 1954, isn’t it? 

A. That could be the date that it was dictated. 

My. Angland: We will permit the court to read 
it and then we will offer it in evidence. 

Mr. Angland: We offer in evidence Plaintiff’s 
Exhibit No. 1. 
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(Testimony of H. B. Hoffman.) 

The Court: Any objection? 

Mr. Hoffman: I believe not. 

The Court: Very well, it may be received in 
evidence. [14] 

[See page 195. ] 

Mr. Angland: Now, Mr. Hoffman, have you 
produced in accordance with the notice to produce 
the check referred to in Plaintiff’s Exnbit No. 1 in 
the sum of $9.83. 

Q. Directing your attention, Mr. Hoffman, to 
what has been identified as Plaintiff’s Exhibit 2, 
will you state whether or not you know what 
that is? 

A. That is the check that I enclosed with the 
letter and referred to in the letter marked Plain- 
tiff’s Exhibit No. 1 that had been enclosed with 
that letter. 

Mr. Angland: We offer in evidence Plaintiff’s 
Exhibit 2. 

The Court: Any objection? 

Mr. Hoffman: No. 

The Court: It may be received. 

[See page 196. | 

Q. Now, Mr. Hoffman, Plaintiff’s Exhibit 2 rep- 
resents the amount of money retained by the Cana- 
dian Indemnity Company on the premium paid by 
Mr. Tacke for the period, for what we shall refer 
to as the insured period, is that the fact, Mr. Hoff- 
man? 

A. I have never computed that and issued that 
check on instructions. It is my understanding that 
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(Testimony of H. B. Hoffman.) 

it is the balance of the premium that had not al- 
ready been tendered, that was my understanding 
at the time. 

Q. Now, Mr. Hoffman, the cheek, of course, 
Plaintiff’s Exhibit No. 2 shows that it has never 
been cashed; it isn’t [15] cancelled; that check was 
returned to you, was it not? A. Yes. 

Q. And do you have the letter by which that 
check was returned to you? 

A. Ihave it before me. 

Mr. Angland: Yes, may I have it please. 

@: This Plaintiff’s Exhibit 3 1s the letter siiar 
you received and with which you received the re- 
turn of the check identified as Plaintiff’s Exhibit 
No. 2, isn’t it? A. It is. 

Mr. Hoffman: To which offer 

Mr. Angland: J haven’t made the offer, Mr. 
Hoffman. 

My. Hoffman: Well then we object to the court 
reading it if it isn’t offered. 

Mr. Angland: The court can’t very well rule 
until it knows what is in the document. 

Mr. Hoffman: We wish to call the court’s at- 
tention to the very irregular method of getting this 
before the court without even offering it in evi- 
dence. 

The Court: Well you object to it, Mr. Hoffman, 
do you? 

Mr. Hoffman: He just stated he hasn’t offered 
it in evidence. 
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Mr. Angland: I will at this time offer in evi- 
dence Plaintiff’s Exhibit 3, your Honor. 

Mr. Hoffman: And to which we object as being 
[16] a self-serving matter and having no relevancy 
or competency for any purpose. 

The Court: I will overrule the objection and it 
may be admitted in evidence for what it is worth; 
it relates to this transaction about which you both 
have had correspondence. 

[See page 197. ] 

Mr. Angland: That is all. That is all the ques- 
tions we have at this time. 

Mr. Hoffman: Mr. Cure is not in a position to 
examine me; he has had nothing to do with this 
ease; he is sitting in for the trial. 

The Court: Anything you want to state then 
the same as might be inquired into on cross exami- 
nation why go ahead. 

Mr. Hoffman: Yes. 


Cross Examination 

By Mr. Hoffman: The check. 

Mr. Angland: I will get it for you, Mr. Hoff- 
man. 

By Mr. Hoffman: As I recall now this matter 
was first referred to our office about June, 1953, 
and with some preliminary consideration and the 
matter was held in abeyance as far as our office was 
concerned for a while, and it was reviewed in our 
office and after restudying the file forwarded T 
came to the conclusion 
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Mr. Angland: Just a minute. Your Honor, I am 
[17] going to object to conclusions that Mr. Hoff- 
man came to in his office or his surmises; we want 
the relationship. 

The Court: You are coming upon legal argu- 
ments now and we will reserve all these legal argu- 
ments until the end of the case. 

Mr. Hoffman: The reason this check was issued 
I am getting at 

Mr. Angland: Just a minute. Your Honor, I ob- 
ject to any explanation for the reason it was issued. 

The Court: You issued the check at the direc- 
tion of the company, didn’t you? 

Mr. Hoffman: No, they referred it to me and 
the matter was in my hands and I made the deci- 
sion that that check should be issued. 

The Court: That is enough for the record; you 
decided that check should be issued. 

Mr. Hoffman: And the policy cancelled; it was 
issued in cancellation of the policy. 

The Court: As a result of the investigation and 
thought about it? 

Mr. Hoffman: Mr. Angland, do you have the 
letter I wrote accompanying this check? 

Mr. Angland: I think that is right before you, 
Mr. Hoffman. The letter accompanying the check 
is June 11, 1954, Plaintiff’s Exhibit No. 1. [18] 

Mr. Hoffman: TI think other than a statement 
how the check happened to issue is all I care to 
make. 

The Court: That is sufficient. 
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VIOLA M. TOY 
having been first duly sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Baillie): Would you state your 
name, please? A. Viola M. Toy. 

Q. And your occupation? 

A. I ama Deputy in the District Court, Cascade 
County. 

The Court: In the Clerk’s office? 

A. In the Clerk of the Court’s office. 

Q. Did you bring with you files in response to 
a subpoena issued through this court? 

A IL Cine 

Q. Do you have File No. 39270 of the District 
Court of Cascade County? A. TJ have. 

@. And what is that file? 

A. That file is the original legal documents on 
file in the Eighth Judicial District of Cascade 
County, Leo Tacke, appellant, vs. Glen M. Schultz, 
Montana Highway Patrol, respondent. [19] Regis- 
ter of Actions 62, page 530. 

Q. And is that file the complete record of that 
case in your Clerk’s office? AE aise sir. 

Q. Did you bring with you file No. 40243? 

A. I have it, sir. 

Q. Of the 8th Judicial District, in the District 
Court? A. I have it. 

Q. And what is that file? 

A. That is a file No. 42043 of the District Court, 
Highth Judicial District, Pearl Kissee, Plaintiff, 
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vs. Leo Tacke, Defendant, a damage action, filed 
in Register of Actions 64, page 223. 

Q. And does that represent the complete file in 
the Clerk of the Court’s office ? AL Wiese 

Mr. Baillie: Your Honor, we at this time ask 
the Plaintiff’s Exhibit No. 4, file 39270, the original 
court file be admitted into evidence and we ask that 
a eertified copy of the record be substituted and 
that the original may be withdrawn. 

The Court: Any objection? 

Mr. Hoffman: I want to see the exhibit, please, 
first. 

The Court: Any objection? [20] 

Mr. Hoffman: No objection. 

The Court: It may be received under those cir- 
cumstances. 

Q. I hand you Plaintiff’s Exhibit No. 4, would 
you please tell me what that is? 

A. This is a certified copy of the original file, 
39270. 

Q. Certified by your office? 

A, Certified by our office. 

Q. I hand you Plaintiff’s Exhibit No. 5, would 
you please tell the court what that is, please? 

A. It is a certified copy of the 40243 original 
file. 

Mr. Baillie: At this time we would like to offer 
in evidence Plaintiff’s Exhibit No. 5 for file 40243 
and ask leave to substitute the certified copy. 

Mr. Hoffman: If the court please file 40243 is 
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offered in evidence and I have not had an oppor- 
tunity to examine it. 

The Court: Is it before you now? 

Mr. Hoffman: No, this is a substituted copy of 
it; he is proceeding on the theory that is the orig- 
inal court record. Are you offering it? 

Mr. Baillie: I am offering it. 

Mr. Hoffman: I misunderstood the question; I 
thought this was a certified copy. 

The Court: No, he is offering the original and 
substituting the certified copy, isn’t that it? [21] 

Mr. Baillie: Yes. Mr. Hoffman has the original. 

Mr. Hoffman: There is no objection. 

The Court: It may be received in evidence. 

Mr. Baillie: No further questions of this wit- 
ness. 

The Court: <Any cross, Mr. Hoffman? 

Mr. Hoffman: No. 


TED JAMES 
having been first duly sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Angland): Will you state your 
name, please? A. Ted James. 

@. Where do you live, Mr. James? 

A. Great Falls. 

@. And what business are you engaged in? 

A. Attorney. 

Q. Duly licensed to practice your profession in 
the State of Montana? A. Yes. 
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Q. Mr. James, as a duly licensed attorney in 
the State of Montana, are you one of the attorneys 
representing Pearl Kissee who filed an action 
against Leo Tacke, being Cause No. 40243 in the 
District Court of the Eighth Judicial Distriet? [22] 

A. Yes. 

Q. My. James, it appears that the file contains 
only the complaint and summons and though the 
case was filed in May of 1954 no appearance has 
been made by the defendant; will you state to the 
court what the situation is with respect to that 
matter ? 

A. My partner and I both knew that this 

Mr. Hoffman: Just a minute. If the court please, 
we don’t believe that has any relevaney of any 
matter before the court at present. 

Mr. Angland: If J may be heard on it, I will 
clarify it for the record. 

The Court: It seems the answer is absent from 
the original file, is that it? 

Mr. Angland: No, it isn’t, your Honor. Mr. 
James and his associate, Mr. Scott, have refrained 
from taking a default against the defendant at the 
behest of Mr. Baillie and myself but he has been 
aware of the fact we have been representing Mr. 
Tacke for some period of time. We don’t want to 
be charged with negligence in not handling the 
case. 

The Court: Well you may make a record of it. 

@. (By Mr. Angland): Will you please just 
briefly state what the situation is, Mr. James? 
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A. We knew that you and Mr. Baillie were both 
representing [23] My. Tacke’s interests and you 
both had informed us there was a quarrel with the 
insurance company whether or not there was cov- 
erage on Mr. Tacke’s vehicle at the time of the 
accident and at your request we did not take a 
default and merely allowed the matter to lay dor- 
mant pending a determination as to the validity of 
the insurance policy. 

Q. Pending a decision in the case now on trial, 
isn’t that the situation, Mr. James? A. Yes. 

Q. Mr. James, can you recall when you first 
contacted either Mr. Baillie or myself concerning 
your representation of Pearl Kissee? 

A. I helieve it was sometime in the month of 
April, 1954; I am not positive. 

Q. Did you have any discussion concerning the 
possibility of settling the damage claim that Mrs. 
Kissee had against Mr. Tacke? 

A. Yes, we discussed that on several occasions. 

Mr. Hoffman: If the court please, we object to 
going into these collateral matters. 

Mr. Angland: J don’t believe this is collateral, 
your Honor. We are asking for attorneys’ fees here 
as well. 

The Court: Overrule the objection; you may 
proceed with it. [24] 

Q. (By Mr. Angland): Did we discuss the 
matter with you? 

A. Yes, on numerous occasions. 

Q. Do you recall whether any discussion was 
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had with you concerning the interest of the in- 
surance adjuster, W. D. Hirst, in this matter? 

Mr. Hoffman: Now if the court please, I don’t 
know how far they are going into collateral mat- 
ters here when it is nothing in issue; if they want 
to testify what their reasonable attorneys’ fees 
would be I suppose that is an issue. 

Mr. Angland: I will withdraw the last question, 
your Honor. 

Q. (By Mr. Angland): Myr. James, is there 
another case in addition to the Pearl Kissee vs. 
Tacke filed and pending in the District Court of 
the Eighth Judicial District? A. Yes. 

Q. And what is the name of that case? 

A. Ed Kissee vs. Tacke. 

Q. And does that arise out of the same acci- 
dent or not? 

A. Yes, out of the same accident. 

Q. Have you had summons served on Mr. Tacke 
in that case? A. No. [25] 

Q. And why not? 

A. There was no hurry to do it and we had 
summons issued and we were waiting for the de- 
termination of this particular case and we were in 
no great hurry to serve summons. 

Mr. Angland: You may cross examine. 


Cross Examination 
@. (By Mr. Hoffman): Mr. James, do you 
know about when Mr. Tacke hired Mr. Angland 
and Mr. Baillie as his attorneys? 
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A. Qh, not exactly, I presume it was about the 
time that they had the hearing in Judge Speer’s 
court, and that would have been before I talked 
to Mr. Angland because that is when and how I 
knew Mr. Angland was involved in it. 

Q. Did you know that and that some time be- 
fore that Mr. Angland or Mr. Baillie or both had 
gone down to Helena or both had gone down to 
Helena before the Commissioner of Insurance to 
exclude the Canadian Indemnity Company from 
doing business in the State of Montana? 

Mr. Angland: Now just a minute. Your Honor, 
I object to the question; I object to the form of the 
question and on the further reason it is not the 
truth; I have never appeared before the Insurance 
Commissioner concerning this [26] matter and I 
don’t want counsel inferring any such thing. 

The Court: It isn’t proper cross examination. 

Mr. Angland: It most certainly isn’t. 

Mr. Hoffman: In the light of Mr. Angland’s 
statement to the court I wish to inquire whether 
or not he or Mr. Bailhe did not consult with Mr. 
Kelly in the Commissioner’s office about this mat- 
ter? 

Mr. Angland: Mr. Hoffman, I don’t know about 
Mr. Baillie and it doesn’t make any difference if 
he had, I didn’t. I have written to Mr. Kelly in 
the Insurance Commissioner’s office because I be- 
heve then and I believe now that the Insurance 
Commissioner of Montana should have revoked the 
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license of that company to do business in the State 
because of their handling of this case. 

Mr. Hoffman: That is all I wanted to bring out 
was the statement he just made. 

The Court: Well just proceed. 

Q. So that you don’t know the exact date when 
Mr. Angland entered into the case for Mr. Tacke 
then, do you? Ae No, f dene: 

My. Hoffman: That is all. 

Mr. Angland: That is all. 

The Court: Call your next witness. [27] 


LEO TACKE 
having been first duly sworn, testified as follows: 
Direct Examination 
Q. (By Mr. Baillie): Would you state your 
name ? A. Leo Tacke. 
And your address. 
124—20th Street Southwest. 
That is in Great Falls? A. Right. 
What is your occupation? 
Body repairman and truck mechanic. 
Where do you work? 
International Harvester Company. 
Are you married, Mr. Tacke? 
Yes, sir. 
Do you have a family? 
Yes, we have 6 children. 
Are you the plaintiff, Mr. Tacke, in an ae- 
tion entitled Leo Tacke vs. Canadian Indemnity 
Company which is now before this court? 
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A. Yes. 

Q. Mr. T'acke, would you please tell the court— 
let’s rephrase the question — did you at any time, 
Mr. Tacke have any conversation with Bill Kelly 
or Bill Kelly Realty Company [28] of Great Falls 
concerning a certain policy of insurance on a 748 
Chevrolet automobile? A. Yes, sir. 

Q. And can you reeall approximately the time 
of the first conversation or the conversation ? 

A. ‘The first conversation naming the ’48 Chev- 
rolet to the best of my recollection is about two 
weeks before the accident, possibly three wecks. 

@. And what was the date of the accident? 

A. September 20th, 1952. 

@. And where did this conversation take place? 

A. I was putting in a lawn; he was up there 
where I was putting in the lawn. 

@. Mr. Kelly? A. Mr. Kelly. 

Q. And you say you were putting in a lawn, was 
that also your occupation at that time? 

A. I did that part time. 

@. And approximately where did this conversa- 
tion take place? 

A. On the lawn approximately 20th Street and. 
Sixth Avenue South; I could place it but not the 
exact address. 

Q. And what was this conversation? 

A. I advised Mr. Kelly that we would insure 
the 48 Chevrolet which we were repairing with 
him. [29] 

@. Did you order the insurance at that time? 
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Mr. Hoffman: Just a minute. We ask that if 
that is a conclusion, we ask for the conversation. 

The Court: Yes, state the conversation. 

Q. And what other conversation was there? 

A. I don’t understand. 

Q. Was there any other conversation at that 
time with Mr. Kelly? A. About insurance? 

Q. Yes. 

A. Yes, Mr. Kelly had agreed to pay me a com- 
mission on any mostly real estate that I lsted, 
especially listings that I brought to his office. We 
expressed in this conversation that I appreciate 
this offer as a result of appreciation the policy on 
this car would be written with him. 

Q. And was there any other conversation then 
concerning the insurance at that time? 

A. At present J don’t recall it. 

Q. And did you at that time own a 48 Chevro- 
let automobile? A. Yes. 

Q. Did you own any other antomobile? 

A. Yes, I was driving at that time a 788 Ply- 
mouth. 

Q. And were you at that time driving the 748 
Chevrolet ? A, No. 

@. And did you have any other conversations 
with Mr. [30] Kelly or a representative of his office 
concerning this insurance policy in question? 

A. Yes. 

Q. When was that? 

A, About a week later. 

Q. And where was that conversation ? 
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A. As I remember on Kelly’s front lawn, his 
home addressed front lawn. 

Q. And what were you doing at that time, how 
did you happen to be there? 

A. I had put a lawn on Mr. Kelly’s property 
and he stopped there and he paid me. 

Q. And what was the conversation at that time 
concerning the insurance in question ? 

A. That the ’48 Chevrolet which we were re- 
building from a wreck I had bought it as a salvage 
wreck, would be in running, in driving shape very 
shortly, within a matter of a few days and we were 
interested to know that he was covering it, and 
further we made further arrangements on how the 
policy would be paid. 

Mr. Hoffman: Just a minute, please. We ask 
that the conversation he given and not his con- 
clusions as to what was done. 

The Court: Yes. 

Q. You stated that you wished a policy of in- 
surance to [31] be issued to be made available, is 
that what you said? A. Correct. 

@. And what other conversation was there? 

A. That and as to the means of how the policy 
would be paid. 

Q. And what was that conversation? 

A. I had given Mr. Kelly a party that was in- 
terested in buying a lot and they had expressed 
to me appreciation for service I had rendered them 
and in return they said 

Mr. Hoffman: Just a minute, please. He is 
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going into a lot of hearsay; the conversation be- 
tween Mr. Kelly and this witness. 

The Court: Yes. 

A. That he would be paid out of the commis- 
sion on a lot that I was delivering to him for sale. 

@. And was there any other conversation as 
such concerning the policy at that time? 

A. I don’t recall it. 

Q. And in referring to the date of the accident 
which you testified here was September 20, 1952 
about how long prior to that accident did this sec- 
ond conversation take place? 

A. About a week. 

Q@. And did you have any other conversations 
concerning this insurance with Mr. Kelly or a rep- 
resentative of his office? [82] 

A. Not myself personally. 

Q. Mr. Tacke, on September 20, 1952, you have 
testified that was the date of the accident, would 
you please indicate briefly the facts surrounding 
that accident? A. We—— 

The Court: Who do you mean by “we?” 

A. Iamsorry. I should say I and, my son and 
I left home to go to work. 

Q. About what time did you leave home? 

A. My wife, my son and I have established that 
time at 

Mr. Hoffman: Just a minute. 

The Court: Just answer the question. 

A. About 8:30. 

Q. 8:30 A.M. or P.M.? A. A.M. 
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Q. And that was the morning of September 20, 
1952? A. Yes. 

Q. And what automobile did you drive that 
morning ? A. The *48 Chevrolet. 

Q@. And why didn’t you drive the Plymouth 
automobile which you also owned? 

Mr. Hoffman: To which we object as not rele- 
vant. 

The Court: Sustain the objection. 

@. And where did this accident occur? 

A. The county road and 15th Street just south 
of Great [33] Falls. 

Q. Do you know approximately when the acci- 
dent occurred, the time? A. 8:40. 

Q. And where did you or what happened follow- 
ing the accident? 

A. I was unconscious and was taken to the hos- 
pital in an unconscious state. 

Q. What hospital ? A. The Deaconess. 

Q. And how long were you in the hospital? 

A. Until shortly before noon. 

Q. And what did you do when you were dis- 
missed from the hospital ? 

A. Went down, as I remember I stopped on the 
way home and reported the accident and the patrol- 
man took me home and he took me down to the 
judge. 

Q. And did you report the accident did you say? 

A. As I remember I reported the accident on 
the way home. 

Q. Where? A. At Kelly’s office. 
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Q. And about what time would that be that you 
reported the accident? 

A. Between 11 and 12, probably about 11:30. 

Q. I hand you Plaintiff’s Exhibit No. 6, Mr. 
Tacke, would you please tell the court what that is? 

A. This is the insurance policy we received from 
Kelly as covering the 1948 Chevrolet. 

Q. Covering the 1948 Chevrolet? 

A. Correct. 

Q. And what is the policy number? 

A. 22 CA 3908. 

Q. And the effective date of the policy as ap- 
pears on the policy? 

A. September 20th, 1952, 12:01 A.M. standard. 
time. 

Q. The accident occurred at what time again? 

A. 8:20 September 20th or 8:40. 

Q. This is the original and only policy which 
you received on this automobile at that time? 

A. Right. 

Mr. Baillie: We would like to admit this policy 
in evidence, your Honor. 

Mr. Hoffman: There is no objection to the pol- 
icy; that is set up in the complaint? 

Mr. Angland: Yes. 

Mr. Bailhe: Same policy. 

The Court: No objection? 

Mr. Hoffman: No objection. 

The Court: It may be received in evidence. [35] 

[See page 12.] 
Q. (By Mr. Baillie): Mr. Tacke, how did you 
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receive this policy? A. In the mail. 
Q. I hand you Plaintiff’s proposed Exhibit No. 
7, would you please tell the court what that is? 
A. This is the envelope in which we received the 
policy. 
And what is the postmark on that envelope? 
September 20, 5:00 P.M., 1952. 
And this is from whom? 
Bill Kelly Realty. 
. Addressed to whom? A. Leo Tacke. 
Mr. Baillie: We ask that this be admitted as 
evidence, Exhibit No. 7. 
Mr. Hoffman: No objection. 
The Court: It may be received in evidence. 
[See page 199. ] 
The Court: We will have to take a recess. (11:00 
A.M.) 
Court resumed, pursuant to recess, at 11:20 A.M., 
at which time all counsel and parties were present. 
The Court: Proceed, gentlemen. 


OP>Oore 


LEO TACKE 
resumed the stand and testified as follows: 


Direct Examination—(Continued ) 

Q. (By Mr. Baillie): Mr. Tacke, I hand you 
Plaintiff’s proposed Exhibit No. 8, would you please 
tell the court what that is? 

A. This is the receipt for $39.00 that I received 
from Kelly’s office in payment for the insurance 
policy. 
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And what is the date of that receipt? 
September 22, 1952. 

Signed by whom? A. J. Halverson. 
What is the receipt number? 

Receipt No. 1849. 

And did you actually pay a premium for this 
policy” A. Yes. 

And when did you pay this money, did you 
it on the date indicated on the receipt? 

On Monday, September 22nd at noon. 

And how did you make this payment? 

By cash in the office. 

In Bill Kelly’s office? A. Right. 

And was this the entire premium for the 
ae for the full year? A. Right. 

Mr. Baillie: We offer Plaintiff’s Exhibit 8 in 
evidence. 

Mr. Hoffman: No objection. [37] 

The Court: It may be received in evidence. 

[See page 200. ] 

Q. (By Mr. Baillie): We will hand you Plain- 
tiff’s Exhibit No. 9, My. Tacke, would you please 
tell the court what that exhibit is? 

A. It is a notice of cancellation of the insur- 
ance policy; it is dated December 10th, 1952. 

(. And to whom is that notice of cancellation 
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addressed ? A. To myself, Leo Tacke. 
@. And how did you receive that notice of can- 
cellation? A. As TI remember in the mail. 


®. And what is the date of that notice? 
A. December 10th, 1952. 
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Q. And you believe you received it in due course 
of the mail? A. As I remember. 

Q. And you know approximately when you 
might have received it? 

A. Shortly after December 10th. 

Q. Of 1952? A. Of 1952. 

@. And will you tell the court what the notice 
of cancellation states on what it is? 

A. Under the terms—— 

Mr. Hoffman: Just a minute, please. We ask to 
see it first. [38] 

The Court: Yes, you better show it to counsel. 

Mr. Baillie: We will offer that in evidence, Ex- 
hibit No. 9. 

Mr. Hoffman: No objection. 

The Court: It may be received in evidence. 

@. (By Mr. Baillie): And I hand you Exhibit 
No. 9, would you please tell the court what the 
notice of cancellation states? 

A. Under the terms 

Mr. Hoffman: Just a minute, please; the in- 
strument speaks for itself. 

The Court: Well let him read it; it is short, 
isn’t it? 

Mr. Baillie: Very short. 

A. Under the terms of automobile policy No. 
22 CA 3908 the companies give you notice of their 
desire to cancel and do hereby cancel the said pol- 
icy, including any and all endorsements or certifi- 
eates attached thereto, cancellation to become effec- 
tive as of 12:01 A.M. of the 21st day of December, 
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1952, standard time. It is signed by H. 8. Dotson 
Company, General Agent. 

Q. Mr. Tacke, did you ever get this $39.00 back 
that you paid for this policy? A. No. 

Q. Did you get any portion of the $39.00 back? 

es 88) | 

@. And approximately when did you receive that 
portion ? 

A. Either December or January. 

Q. December of what year? 

A. December of ’52 or January of 53. 

Q. And do you reeall the amount that was re- 
turned to you? A. Approximately $27.00. 

Q. And how did you receive that money? 

A. By a check in the Kelly, the agent Bill 
Kelly office. 

Q. Was it delivered to you personally? 

A. Yes. 

@. And have you ever received the other re- 
maining balance? A. No. 

Q. Mr. Tacke, I hand you Plaintiff’s proposed 
Exhibit No. 10, would you please tell the court 
what that exhibit is? 

A. It is an order of suspension of my driver’s 
license. 

@. And what is the date of that order of sus- 
pension ? A. April 28, 1953. 

@. And is that the original order of suspension 
which you received ? A. Yes. 

@. And how did you receive that order of sus- 
pension ? A. By mail. 
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Q. Approximately when? [40] 

A. The latter part of April. 

Q. Of what year? A. 1953. 

@. And indicating that was an order of suspen- 
sion suspending what? 

A. My driver’s license. 

Mr. Baillie: We offer Plaintiff’s proposed Ex- 
hibit No. 10 in evidence. 

Mr. Hoffman: If the court please, we are not 
contesting the fact that there was a suspension 
order issued at some time by Mr. Schultz but this 
apparently is not signed. 

The Court: Do you know the party who issued 
it? 

Mr. Hoffman: It is signed by typewriter Glenn 
M. Schultz, Supervisor. I wish to call the court’s 
attention to it but we are not contesting that this 
suspension order issued. 

Q. (By My. Baillie): Is this the only suspen- 
sion order you ever received? we Wes? sic 

Q. And this is the original which was sent to 
you? A. Yes, sir. 

Mr. Baillie: Would you care to check it? 

The Court: In view of the admission of counsel 
for the defendant that this situation isn’t contested 
I will allow this to go in for whatever it may be 
worth. [41] 

Mr. Hoffman: It is my understanding that such 
an order did issue. 

The Court: Well proceed, Mr. Baillie. 

Q. (By Mr. Baillie): Mr. Tacke, I believe you 


84 Canadian Indemnity Company vs. 


(Testimony of Leo Tacke.) 
testified you had reported the accident to the Bull 
Kelly Agency, is that correct, the same date as the 
accident ? A. Yes. 

Q. And do you know whether or let’s say were 
you contacted by a representative of the Canadian 
Indemnity Company for the purpose of investigat- 


ing the accident? A. Yes. 
Q@. And approximately when were you con- 
tacted ? A. IJ believe about a week later. 


Q. And where were you contacted? 

A. Word was left for me to come to the Mon- 
tana Claims Office. 

Q. And did you go to the Montana Claims of- 
fice? A. I did. 

Q. And did you offer information concerning 
the facts of the accident requested from you? 

A. Yes. 

Q. Did you freely give this information? 

A. Yes, 

Q. Did you sign all documents requested to be 
signed by [42] the company? Ae Yeo 

Q. Do you feel that you cooperated fully and 
complete with the company in their investigation ? 

Mr. Hoffman: Just a minute, please. The re- 
port itself will be the best evidence as to what he 
did. 

The Court: Yes, I think perhaps 

Mr. Hoffman: We have the report here, Mr. 
Baillie, if you want to introduce it in evidence. 

Mr. Baillie: No, sir. 

Q. (By Mr. Baillie): Mr. Tacke, when were 
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you, do you recall if you were ever notified or when 
you were notified concerning the fact that the policy 
wouldn’t cover this particular accident? 

ees. 

Q. And who notified you of that? 

A. The adjuster or manager of the Adjustment 
Bureau. 

Q. And approximately when was that? 

A. About a week I believe after I made the, 
after I was to their office. 

@. And where was that, would you say where 
was that conversation? 

A. In the International Harvester Shop. 

@. And who was present? 

A. To the best of my knowledge no one but the 
adjuster [43] and myself. 
And what was the conversation at that time? 
The adjuster came in. 
What was the name of this adjuster? 
Mar alors. 
And what was the conversation ? 
Mr. Hirst, the adjuster, came in and he had 
a paper of some type in his hand and he made ref- 
erence to the claim he was handling, and says, why 
this is a case for fraud, and it was rather surpris- 
ing to me, and I said, how do you get that, or 
something to that effect, and he said, you have a 
solicitor’s license with Yeoman, and I said, yes, I 
did have. 

Mr. Hoffman: If the court please, I don’t know 
what this conversation is getting into but it ap- 


POPOPS 


86 Canadian Indemnity Company vs. 


(Testimony of Leo Tacke.) 
pears to have collateral matters and we object un- 
less it belongs to an issue in this case. 

The Court: I don’t know yet whether it is col- 
lateral or not, maybe some explanation will clear 
the atmosphere. What is the purpose of it? 

Mr. Angland: The purpose of this evidence, your 
Honor, is to show that the company knew of any 
contention of fraud in the issuance of this policy 
within a very short time after the issuance of the 
policy and the accident; notwithstanding that fact 
more than two months, almost three [44] months 
later they cancel the pohcy. Now they are attempt- 
ing to take the position that the policy never came 
into existence; that apparently is Mr. Hoffman’s 
position from his opening statement and we take 
the position they knew all about the matter at the 
time of the cancellation at the time of the delivery 
of the portion of the premium that was returned at 
the time of cancellation. 

The Court: Very well, you may show it. 

Q. (By Mr. Baillie): And was there any other 
conversation at that time concerning the alleged 
fraud? A. Yes. 

Q@. And what was it? 

A. I advised Mr. Hirst that I considered his 
threat; and he said that the company probably, Ma. 
Hirst, the adjuster, advised me that the company 
probably would not prosecute provided we imme- 
diately dropped the claim. 

Q. Prosecute? 

A. Prosecute Mrs. Tacke and I on a fraud 
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charge for presenting the claim to the policy. IT 
advised Mr. Hirst that I considered that a bluff, 
that I considered bluffing as cowardice and that 
was the end of the conversation. 

@. And was there any other conversation with 
representatives of the Canadian Indemnity Com- 
pany wherein this matter came up? [45] 

A. The matter of fraud? 

Q. Yes. A. Yes. 

@. And when and where? 

A. Sometime later in December in the office of 
Agent Bill Kelly the 

Mr. Hoffman: What year, please? 

What year was this conversation? 
December, 1952. 

And who was present at that time? 

Bill Kelly, Jean Halverson and myself. 
Continue. 

I had gone around to the people who had 
seen or had been established with knowing any of 
the details of the accident and taken the statements 
from these people to Kelly’s office, the agent’s office 
to clarify anything that could have been a confu- 
sion of statements as they had alleged there was. 
I asked for a statement from Jean Halverson as I 
felt this would immediately clarify everything; she 
refused to give it to me and came up with a state- 
ment, now there is a clause of fraud in the insur- 
ance and I think I will just have that pressed or 
something to that effect. I advised her in just 
about the same tone that I had Mr. Hirst and I 
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advised her that I had already told Mr. Hirst, the 
adjuster, the same thing. [46] 

@. And that conversation was December, 1952, 
is that correct? 

A. The latter part of December, 1952. 

Q. Mr. Tacke, when did you first decide that 
you should have counsel of your own in represent- 
ing you in this difficulty? 

A. About December, 1952. 

Q. And did you do anything about your deci- 
sion at that time? A. Yes. 

@. And what did you do? 

A. I went to another attorney and presented 
him the facts of the case, presented him the facts 
of my 


Mr. Hoffman: Might we have the name, who it 


was? 

@. What is the name of the attorney? 

A. John Stafford. 

@. And did he take the case? 

A. No, he said there wasn’t enough money in it. 

@. And did you go to any other attorneys at 
that time? A. Yes. 

Q. To whom? A. Bradford. 


@. And did he take your case? 

A. He said he would write a letter to the com- 
pany. 

Q. Did Mr. Bradford continue representing you 
for [47] sometime or what were the circumstances? 

A. Yes. 
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Q. Just briefly? A. A very short time. 


Q. And did you secure the services of another 
attorney or attorneys following that employment? 


And Mr. Angland within a few days. 
. And you say Mr. Angland within a few 
days? A. As I remember it. 

Q. And when was it first brought to your atten- 
tion that some claims might be pressed against you 
as a result of this accident? 

A. Right after the accident. 

@. Did any attorneys contact you in reference 
to pressing claims against you? 

A. Yes, but that was not until December, 1953, 
I think December, 1952. 

Q. December of 1952? A. Correct. 

@. And who contacted you at that time? 

A. Mr. O. B. Kotz I think is the name. [48] 

@. And what did you do following receiving 
notification from Mr. Kotz that a claim or claims 
would be presented against you, did you report that 
to the insurance company ? 

A. J reported that to the agent, Mr. Kelly. 

@. When did you report that to Mr. Kelly? Ap- 
proximately ? 

A. Approximately right after he contacted me 
which would be in December, 1952. 

Mr. Hoffman: If the court please, I didn’t make 


A. Shortly thereafter I did. 
@. And who? 

A. First Mr. Baillie, yourself. 
@ Yes. 

iN 

Q 
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the objection before but Mr. Kelly is not shown to 
have anything to do with the adjustment of the 
claims of the insurance company; he is only a writ- 
ing agent, and I left the other evidence go in be- 
eause I thought it would be short and not encum- 
ber the record too much, but at this time now we 
do object to any conversation which he might have 
had with Kelly, especially if he knew Mr. Hirst was 
the adjuster and was handling the claim and we 
take the position, which is the fact, that Mr. Kelly 
had absolutely no authority whatever at this stage 
of the matter. 

Mr. Angland: May we be heard, your Honor? 

Mex FHloffman: May I clarify to State thatmis 
anything or authority with regards to servicing 
this claim or representing the insurance company 
in regard to any accidents; that is out of Mr. 
Kelly’s field entirely. 

Mr. Angland: Of course, your Honor is interested 
in where the insured might go to report a claim. 
Here is the [49] allegation of plaintiff’s complaint: 
“On September 20, 1952, and at all times mentioned 
herein, defendant designated Bill Kelly Realty of 
Great Falls, Montana, as an authorized representa- 
tive with power to execute a contract of insurance.” 
That allegation of the complaint, your Honor, is 
admitted in paragraph (a) of defendant’s answer. 
So Mr. Kelly most certainly is recognized as an 
authorized representative. 

Mr. Hoffman: There is no issue on that; he was 
authorized to write policies of insurance or he was 
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solicited to write policies of insurance; there is no 
issue on that. 


The Court: Well you know those policies, most 
of them have some paragraph that requires the 
notification either of the company or to the agent 
of the company, the representative of the company 
of any accidents or anything in connection with an 
accident, it seems to me. I don’t know whether 
this policy might contain such a paragraph but they 
usually do have something of that sort so that the 
agent is to be advised of any material matter af- 
fecting the company he represents; he might not be 
authorized to adjust claims or anything of that sort. 


Mr. Angland: I think your Honor is right. The 
policy says: “Conditions 1. Notice of Accident— 
Coverages A, B and C. When an accident occurs 
written notice shall be given by or on behalf of the 
Insured to the company or any of its authorized 
agents as soon as practicable.’’ Mr. Kelly, [50] of 
course, is an authorized representative and the de- 
livery of Mr. Kotz’s letter to Mr. Kelly would be 
notification to the company under the terms of the 
policy. I think your Honor is correct. 


Mr. Hoffman: There is no question but what 
when he went back there the day of the accident 
and reported this accident to Mr. Kelly’s office that 
was notice to the company; we don’t question that. 
The notice was duly given; we don’t question that; 
but after the claim was in controversy there was a 
question about it and Mr. Hirst was called in as 
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the adjuster; he had contacted this man and we 
think before the company should be bound by any 
conversations with Kelly after that they would 
have to show that Kelly had authority to represent 
the company in reference to this matter. 

Mr. Angland: It is admitted in the pleadings 
that he is an authorized representative and the 
poliev says, notify authorized representative. 

The Court: Well there is a point there that 
might be or have some issue raised over it, I sup- 
pose. We will lect it there and cover it briefly 
and I will see what we can do with it later on; 
it is a point that might be raised. 

Q. (By Mr. Baillie): I hand you Plaintiff’s 
proposed Exhibit 11, Mr. Tacke, would you please 
tell the court what that is? 

A. This is a letter I received from Attorney 
O. B. Kotz [51] Attorney, advising me that Ed 
KGissie and wife were pressing claims as a result 
of the accident. 

Q. And that is addressed to you? A. jie: 

q@. And what is the date of that letter? 

A. December 18, 1952. 

Q. And how did you receive that letter; did you 
receive it in the mail in the normal course of the 
mails? A. I believe so. 

Mr. Bailie: We offer Plaintifé’s Exhibit 11 in 
evidence. 

Mr. Hoffman: We have no objection in view of 
the court’s ruling heretofore that the court has 
jurisdiction; we have no objection under the objec- 
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tions which we have already stated in the record 
to the court’s jurisdiction. 

The Court: You offer it in evidence? 

Mr. Baillie: Yes. 

The Court: It may be received. 

[See page 200. ] 

Q. (By Mr. Baillie): You testified you hired 

myself and My. Angland shortly thereafter to rep- 


resent you, is that correct? A. Correct. 
@. And have we been representing you since 
that time continuously ? 1 NEE 


Q. Did we represent you in the appeal of the 
ease of Leo Tacke vs. Glenn M. Schultz? 

Bo) VOCS 

Q. Of the State Highway Department Patrol? 

A. Yes. 

Q. Have we represented you in all other matters 
pertaining to the accident and the suits which were 
filed against you in Cascade County since that acct- 
dent? A. Yes. 

Q. And we have represented you in all of the 
matters pertaining to this present action, is that 
correct ? A. Correct. 

Q. Mr. Tacke, have you paid your present at- 
torneys any sum or sums for the representation 
in all of these matters? A. No. 

Q. Mr. Tacke, do you have any knowledge, this 
is Plaintiff’s Exhibit No. 2, do you have any knowl- 
edge of the tender of that amount? A. Yes. 

Q. By Mr. Hoffman on June 11, 1954? 

a, 18s 


94 Canadian Indemmuty Convpany vs. 


(Testimony of Leo Tacke.) 

Q. Were you contacted by your attorneys? 

A. Yes. 

Q. In connection with this check? 

A. Yes. [53] 

Q. And did you advise your attorneys in con- 
nection with this amount as to what to do with 
the money ? A. Yes. 

Q. And what? 

A. Send it back to them. 

Mr. Baillie: That is all we have, your Honor. 


Cross Examination 

Q. (By Mr. Hoffman): JI hand you now an in- 
strument which the Clerk of the Court has desig- 
nated as Defendant’s Exhibit No. 12 and I will ask 
you to state whether or not that is your signature? 

A. hiss: 

@. And where did you sign that instrument? 

A. I believe in the office of the Montana Claims 
Bureau. 

@. Yes, Mr. Hirst was present at the time and 
ealled in—in the office, wasn’t he? 

A. Not the first time. 

Q. I say when this was signed Mr. Hirst was 
present when you signed this? 

A. I don’t know which one that is; I was there 
in the office twice; I don’t know whether that is 
the first time or second time. 

Q. Calling your attention to the date of the in- 
strument [54] were you in Mr. Hirst’s office? The 
date is on the other page, please. Is that the day 
that you signed it? 
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A. J believe it is; no recollection that it isn’t. 

Q. Satisfy yourself that is the day you signed 
it? A. Yes. 

@. And do you recall that Mr. Hirst took your 
statement and had his stenographer write it up? 

A. I don’t believe Mr. Hirst was present; I 
think his stenographer took that statement if I re- 
member correctly. 

@. And she took it in response to questions that 
she asked you and information that you gave her? 

A. Correct. 

@. And did you look it over when you signed it? 

A. Yes. 

@. And you knew what was in it? A. Yes. 

Mr. Hoffman: We offer Exhibit No. 12, being a 
report of the automobile accident in evidence. 

Mr. Angland: No objection. 

The Court: It may be received in evidence. 

[See page 202. ] 

Mr. Hoffman: Would the court care to look at 
it? 

The Court: No, I can look at it later. 

@. (By Mr. Hoffman): Now when you talked 
to Mr. Hirst at the International Harvester Com- 
pany you say that Mr. Hirst said, why this is a 
[55] case for fraud, is that correct? 

A. That is correct. 

Q. Now what was Mr. Hirst talking about when 
he said that? | 

A. I testified he had referred to the policy to 
our claim for adjustment on the policy. 
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Q. And that was practically all that was said, 
it was a case for fraud, did he say anything else 
to you at that time about fraud? 

A. When he made that statement it made me 
very angry. 

Q. Will you please answer the question? 

A. I don’t remember. 

@. And you replied to him, I consider this a 
bluff ? A. Correct. 

Q. Did you say anything else to him about the 
issue of fraud at that time? A. Yes, I did. 

Q. What else did you say to him? 

A. I said that I would welcome, as I remember 
that statement was also to Hirst, that I would wel- 
come they charge me with fraud, it would imme- 
diately prove my case. 

Q. Now that was in reference to your having 
a license to write insurance under the Yeoman 
Agency, wasn’t it? A. Right. 

Q. Do you remember how you came to discuss 
this license [56] to write insurance at that time? 

A. He told me that I had it; he brought up the 
discussion as I remember it. 

@. And he claimed that it was a fraud for you 
to be trying to get insurance out of the Kelly 
Agency when you were licensed to write it in Yeo- 
man’s office, is that it? 

All I have is his statement. 

I am asking you? 

You are asking me to draw the conclusions. 
Well the matter came up in reference to the 
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discussion of your license to write insurance, didn’t 
it? 

A. Can you restate it some way so I can under- 
stand it? 

Q. No, not any simpler than that. You have 
testified yourself that he reminded you that your 
license was to write insurance out of the Yeoman 
office ? A. That is correct. 

@. And that he charged you with fraud in con- 
nection with that, with your writing insurance; I 
am asking you, not telling you? 

A. You are forcing me to express my conclu- 
sions; I would like to express them but you will 
reject them. 


@. I am repeating your testimony, your testi- 
mony is that Hirst reminded you that your license 
was to write insurance with Yeoman Agency? 

A. Correct. [57] 


Q. And that you were fraudulent in that con- 
nection, now that is what I understood your testi- 
mony? 

The Court: Do you understand the question? 

A. Yes, I understand the question, that it means 
that it would be a fraud for a man working at In- 
ternational to buy a Chevrolet; it would be a sim- 
ilarity there; it isn’t, not in my mind. 

Q. (By Mr. Hoffman): Yes, well, very well, 
I am asking for the conversation. 

A. That was the conversation. 

Q. And we don’t care for your conclusions or 
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what you think about it, just what you think the 
conversation was? 

A. That was the conversation. 

Q. Or restating it Mr. Hirst was objecting to 
your having a license to write insurance out of 
Yeoman’s office and working at the International 
Harvester Company at the same time, is that it? 

A. No. . 

Q. Well then what was it? 

A. He was objecting to the idea that I showed 
appreciation by buying insurance from someone 
out of appreciation and that made me mad. 

Q. Oh, so that it had nothing to do with Yeo- 
man’s office and your license to practice under 
Yeoman’s office? 

A. My buying the insurance certainly did not. 

Q. I mean his charging you with fraud? 

A. That was what he was charging me with 
fraud for because I had showed him appreciation. 

Q. Now this is Mr. Hirst that you were talking 
to? A. The adjuster. 

Q. Now when you were talking to Jean Halver- 
son in December, 1952, in Kelly’s office, you testified 
that you asked her for a statement, what statement 
did you ask of her? 

A. In regard to her conversation with Mrs. 
Tacke on the morning of December the 20th, 1952. 

Q. What did you ask her about that conversa- 
tion? 

A. I simply asked her to give me a statement 
of that conversation. 
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Q. And all she gave you was a statement that 
there was a question of fraud involved in this mat- 
ter? 

A. She refused any cooperation of any kind, 
stating that she would continue to refuse any coop- 
eration with me. 

Q. Will you read the question? 

(Question read.) 

A. No. 

Q. That is what I understood your testimony 
was on direct examination; what did she say to 
you? A. The conversation was long. 

Q. How long were you in the office at that time ? 

A. Quite some time. [59] 

@. Give the court an idea? 

A. An hour or maybe two. 

@. Can you fix the day in December that that 
happened ? 

A. Yes, I ean, it was I believe December the 
20th, possibly the 18th. 

Q. Did anybody else ever charge you with fraud 
in this matter besides Mr. Hirst and Mrs. Halver- 
son, that there was a question of fraud in the ease 
did anybody else ever charge you with fraud in 
this case? 

A. At present I can’t think of it. 

Q. Now as I understand Mr. Hirst did not 
charge you with fraud in making this claim, his 
charge of fraud of course was in connection with 
the writing of the insurance and obtaining the pol- 
icy in the first instance? 
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A. He charged me with fraud for asking pay- 
ment on the claim as I understood it. 

Q. That isn’t the way I understood your testi- 
mony on direct. 

Mr. Hoffman: It is about noon, if the court 
please. That is all the questions I believe I would 
have of this witness but I would like to reserve 
the privilege until after recess. 

The Court: Very well, we will suspend here and 
take a recess until 1:30 this afternoon. (12:00 noon 
7/28/55.) [60] 

Court resumed, pursuant to recess, at 1:30 o’clock 
P.M., at which time the counsel and parties were 
present. 

The Court: Proceed, gentlemen. 


LEO TACKE 
resumed the stand and testified as follows: 


Cross Examination—(Continued) 

Mr. Hoffman: May I proceed, if the court 
please ? 

The Court: Yes, proceed, Mr. Hoffman. 

Q. (By Mr. Hoffman): Mr. Tacke, you are 
the plaintiff in this action? A... Yesjusing 

@. Did you have a license plate for ’52 on the 
Chevrolet involved in this accident? 

Mr. Angland: Just a minute. To which we ob- 
ject, your Honor. I don’t know the answer but I 
don’t see that that question or the answer thereto 
can tend to prove or disprove any issue in this 
ease, the license plate. 
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The Court: What connection has it; any mate- 
riality at all? 

Mr. Hoffman: If the court please, I am about to 
try to prove that it was after this accident that he 
became interested in getting his title, getting title 
to his car and he didn’t make application for title 
to the car until considerably after the accident. 
Probably he consulted some of his attorneys. 

Mr. Angland: Your Honor, that has nothing to 
do with [61] the insurance, doesn’t tend to prove 
or disprove any issues in this case as we view it. 

The Court: Well if you inject that into the case 
that will require the other side to go on and show 
what the circumstances were; they were evidently 
in possession and I presume they can show they 
were entitled to possession and whether their title 
was proved or not would have to be a material 
point. 

Mr. Hoffman: Our point is that there was no 
application made for this insurance until after the 
accident and that everything happens after the ac- 
cident. 

The Court: Well I know but what would the 
question of the license plates do. You want to 
show he was driving without a license, without any 
plate at all? 

Mr. Hoffman: No, that he didn’t make his apph- 
eation for title until sometime after the accident; 
there was no thought of insurance in his mind 
really until after the accident and he began to get 
his title and it is relevant we think on the question 
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of whether he possibly did apply for this insurance 
before the accident. 

The Court: Well, of course, according to the 
testimony as it stands now why he talked about in- 
surance and applied for it a long time before the 
accident and before the policy was ever issued to 
him. 

Mr. Hoffman: That is true. [62] 

The Court: If those statements are to be cred- 
ited so what difference does that make about it? 

Mr. Angland: If they are challenging, your 
Honor, his title to the car, as to whether he owned 
the car or had a right to possession of the car, and 
whether it was a stolen car, we will withdraw the 
objection; but if they admit he had a right to pos- 
session and it was in his possession at the time I 
don’t see that the inquiry would tend to prove or 
disprove any issue in this ease. 

The Court: If you think you can connect that in 
a material way to possibly show that he had no 
thought of getting insurance until after the acci- 
dent or of proving title to the car or whatever you 
are trying to do, if you think you have got a point 
there, I will let you develop it, of course, but it 
looks a little farfetched just now. 

Mr. Hoffman: I think it has some probative 
value. 

The Court: Go ahead, we will decide that later 
on after we get the whole case. You may develop 
that point if you think you have a point to develop. 
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Mr. Hoffman: Will you read the question, 
please? 

(Question read.) 

A. No. 

Q. You sent in the title for transfer of the title 
to yourself to the Registrar of Motor Vehicles, did 
you not? A. I didn’t understand. [63] 

Q. Will you read the question, please? 

(Question read.) , 

A. I believe so, either I or my wife, yes. 

Q. And you sent that in about the 27th day of 
March, 1953, didn’t you? 

A. The date I can’t fix; it was sent m as soon as 
I had the car back in running shape after the acci- 
dent. 

Q. But you dated the application for change of 
title December 28, 1951, did you not? 

A. I don’t know; I may have. 

Q. Do you remember whether or not the date of 
the application was dated about three months before 
you sent the application in? 

A. I don’t know. 

Q. And the certificate of title issued to you the 
last of March, did it not, 1953? 

A. I don’t know. 

Q. Can’t you remember about when you got 
your title? A. No. 

Q. Of course I understand the ear is transferred 
and you no longer have the certificate of title in 
your possession, that is correct, is it not? 

A. That is correct. 
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Mr. Hoffman: You may take the witness. [64] 


Redirect Examination 

Q. Mr. Tacke, did you ever sign an application 
for insurance for this particular policy ? 

Ay ane: 

Q. Approximately when did you actually ac- 
quire possession of this 48 Chevrolet? 

A. Late in the year of 51, I think about late im 
December or first of January, 1952. 

Q. And in what condition was that car when 
you aequired possession ? 

A. It was a total wreck; it had been wrecked 
and salvaged by an insurance company. 

Q. And what was your purpose in buying that 
wrecked automobile? 

A. The car, the ’38 Plymouth that I was driving 
was old; I intended to rebuild it to make an auto- 
mohile of it and rebuild it in my spare time. 

Q. And you have testified your occupation is 
that of automobile mechanic? 

A. Automobile mechanic and body man, yes. 

Q. And did you actually start repairing that 
vehicle when you acquired possession ? 

A. Shortly thereafter, yes. 

Q. And I believe you testified that shortly be- 
fore or at [65] the time of the accident the car was 
repaired or what was the status at that point? 

A. It was practically completed. 

Q. And was your car damaged in this accident 
of September 20, 1952? A. Yes, indeed. 
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Q@. And did you repair it following that acci- 
dent ? A. Yes. 

@. And am I to understand that following the 
repairing of the car as a result of the damage in 
the accident of September of 1952 that you then 
applied for the title as you recall? 

A. AsT recall. 

Mr. Baillie: That is all. 


Recross Examination 

Q. You mentioned the Plymouth that you were 
using, the other Plymouth, you had the two cars in 
1952? A. Yes. 

Q. And you had the Plymouth heensed and you 
were using that to go to and from work, were you 
not, in 52? A. Yes. 

Q. And you also had it covered with insurance, 
didn’t you? A. Yes. [66] 

Mr. Hoffman: I think that is all. 

Mr. Baillie: That is all. 


ROBERT YEOMAN 
was called as a witness by plaintiff, and having been 
first duly sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Angland): Will you state your 
name, please? A. Robert Yeoman. 
@. Where do you lve, Mr. Yeoman? 
A. Great Falls, Montana. 
@. And what business are you engaged in? 


106 Canadian Indemnuty Company vs. 


(Testimony of Robert Yeoman.) 

A. General Insurance business. 

« QQ. The Yeoman Agency at Great Falls is your 
business ? A. Yessir: 

Q. Are you acquainted with the plaintiff in this 
case ? A. [I am. 

Q. And did you know him in the year 1952? 

A. I did. 

@. Will you state whether or not your office is- 
sued what is referred to I believe as a solicitor’s 
license to Mr. Tacke to sell insurance? 

A. We did. 

Q. And what type of insurance did you under- 
stand that [67] Mr. Tacke was to sell? 

A. Hail. 

@. Hail insurance? A. Yes. 

@. And was his selling of insurance to be re- 
stricted to hail insurance ? 

A. Yes, at that time. 

Q. Was that effective in September of 1952? 

A. Frankly I haven’t had a chance to look that 
up but I am sure it was. 

Mr. Angland: You may cross examine. 


Cross Examination 

Q. (By Mr. Hoffman): Myr. Yeoman, did I un- 
derstand your office issued the license or was it 
issued out of Helena? 

Mr. Angland: May I interrupt you, Mr. Hoff- 
man; I had one further question of Mr. Yeoman. 

Mr. Hoffman: Yes, indeed. 

Q. (By Mr. Angland): Mr. Yeoman, did Mr. 
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Tacke ever sell any insurance on that solicitor’s 
license? A. No: 

Q. Never sold any insurance? [68] 

A. No. 

Mr. Angland: Now you may cross examine. 

Q. (By Mr. Hoffman): Did you issue the lhi- 
cense or was it issued out of Helena? 

A. It is issued out of Helena. 

Q. Upon your application? 

A. On our application for it or his application 
through our office I should say. 

@. He made the application to write insurance 
through your office? fee that is rieht, 

Q. And did he get a license? 

A. He did get a license. 

Q. Do you know where that license is? 

A. I don’t know where it is; we may have it in 
our files up there, Mr. Hoffman. 

Q. Do you know whether or not it covered gen- 
eral insurance business ? 

A. No, a solicitor’s license covers at least those 
we have cover the types of insurance written by the 
office that requests the license. 

Q. So you are not sure at this time whether 
there were limitations in his license or not? [69] 

A. I am sure there were no limitations as to 
what could be written. 

Q. So that he would have been licensed to write 
hability and casualty insurance on automobiles out 
of your office? 

A. If that is what we agreed to, yes. 
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Q. That is he would be still subject to the con- 
tract of hire between you and him, is that what you 
mean to say? A. Nox 

Q. You say if we agreed to it? 

A. What I referred to he wanted a license to 
solicit hail insurance; we had no understanding 
about any other type of insurance at all. 

Q. But the license was broad enough for ecasu- 
alty insurance ? 

A. I doubt that he even knew that. 

Q. Isay it was broad enough? 

A. It could be used for that. 

Q. I think the law presumes he knew what his 
license was? 

A. I don’t think so because he was only inter- 
ested in writing the hail. 

Mr. Angland: Is it clear to your Honor what 
the situation is? 

Mr. Hoffman: That is all. [70] 


Redirect Examination 

Q. (By Mr. Angland): In any event your un- 
derstanding with Mr. Tacke at the time you secured 
the authorization was that Mr. Tacke would solicit 
hail insurance only, is that right, Mr. Yeoman? 

A. If I may make a remark, our understanding 
with Mr. Tacke was that he has numerous relatives 
out in the north country 

Q. Where do you mean? 

A. Out around Fort Benton and Ballantyne 
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country and he thought he could write their hail 
insurance for them for that season. 

Q. For his relatives? 

A. For his relatives and friends in that vicinity, 
so therefore he come to our office and asked if we 
could get him a hail license, which we did, and that 
was our understanding. 

Mr. Angland: J think that is clear enough, your 
Honor. That is all. 

Mr. Hoffman: That is all. 

Mr. Angland: Mr. Yeoman may be excused? 

Mr. Hoffman: Yes. 

The Court: Very well. [71] 

Mr. Baillie: Mrs. Tacke. 


LENORA A. TACKE 
was called by plaintiff, and having been first duly 
sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Baillie): Will you state your name, 
please ? A. Lenora A. Tacke. 
@. And your address? 
A. 124 - 20th St. Southwest. 
Q. And you are the wife of Leo Tacke? 
A. Yes. 
Q. The plaintiff in this case now pending? 
A. Yes. 
Q. Mrs. Tacke, are you familiar with the fact 
that an accident occurred on September 20, 1952? 
A. September 20th, yes, I am. 
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Q. And you are also familiar with the circum- 
stances concerning the ordering of this insurance 
policy which is in question in this case? 

A. Yes, I am. 

Q. Did you at any time, Mrs. Tacke, ever make 
a written application for the policy in question with 
the Canadian Indemnity Company? [72] 

A. No, I did not. 

Q. Did you ever appear at the Bill Kelly Realty 
office for purposes of ordering this policy? 

A. No, I did not. 

Q. Did you at any time have any conversations 
with Bill Kelly or with representatives of his office 
in connection with the ordering of this insurance 
contract? A. Yes, three different times. 

Q. And would you tell the court the approxi- 
mate time of your first conversation and with 
whom? 

A. Well it was about the 7th of September. 

Q. Of what year? A. Of 1952. 

@. And to whom did you speak? 

A. Well, Mr. Kelly called and wanted Leo to 
come up. 

Myr. Hoffman: Just a minute, please. The ques- 
tion was, with whom did you speak? 

To whom did you speak at that time? 
Mr. Kelly, Bill Kelly. 

And where were you at that time? 

I was at home. 


And there was a telephone conversation ? 
Yes. 


POPoPS 
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Q. And what was the conversation at that time 
relative to the insurance contract? [73] 

A. Well, Mr. Kelly called and wanted Leo to 
go up and give him an estimate on that small lawn 
he wanted to put in in the back of his rental prop- 
erty and I told Mr. Kelly at that time that Leo 
would go up and give him an estimate, and I said in 
appreciation, Mr. Kelly, for your giving us this 
lawn work we will take out insurance on the 1948 
Chevrolet with you. 

@. And that conversation was about when? 

A. Well the afternoon of about September 7th, 
some place in there about two weeks previous. 

Q. To the accident? 

A. Yes, as close as a person can tell. 

Q. Was there any other conversation at that 
time concerning the insurance ? 

A. Well I called the number to the office and 
one of the salesmen answered. 

q@. At that time or that same day? 

A. No, that same day. 

Q. I already asked as to the first conversation. 

A. And he says, when you are ready that will be 
fine, is what he told me. 

@. And when was your next discussion or con- 
versation with Mr. Kelly or his representatives of 
his office? 

A. It was oh just a few days, possibly a week 
later I called in to the office in the afternoon when 
[74] the baby and little boy was both asleep, while 
it was quiet, to see if I could get hold of Mr. Kelly 
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and one of his salesmen answered the telephone and 
said he was real busy and I asked him, I said I 
want to find out about some insurance; he said, we 
are real busy, you will have to talk to Bill about 
that and hung up, and so I left word for him to 
call us, at the office to be called; well I never got the 
eall, I was never called back. 

Q. And you testified there was a third conversa- 
tion and with whom did you have that conversa- 
tion? 

A. Well Mr. Kelly called between twelve and 
one, on a Wednesday, about the 17th. 

Q. 17th of what? A. September. 

@. What year? 

A. 1952. He called because he wanted my dad. 
My dad had equipment, a little tractor and with 
this equipment they can clear weeds and do lawn 
work, and he wanted my dad to go up and clear the 
weeds and lawns and clear the rubbish off a piece 
of property he had for sale at about 37th some 
place and he said, if I can get the weeds cleared off 
this afternoon, I think I have a sale for it this aft- 
ernoon before five o’clock. If he could get the weeds 
and rubbish cleared away from that property. So I 
assured him I would get hold of my dad and get 
him up there. He said, I am awfully busy and the 
[75] office is full of people, and I said to him, Bill, 
be sure Leo is covered by insurance, and he says, 
thank you, goodbye, and that was that conversation. 

Q. Was it your intention at that time to order 
the insurance ? A. Yes. 


Leo Tacke 113 


(Testimony of Lenora A. Tacke.) 

Q. For the vehicle? A. Yes. 

Mr. Hoffman: Just a minute, please. We object 
to her testifying to her intention or what she 
thought as leading. 

The Court: Well was that the principal purpose 
of the conversation to order insurance? 

A. Yes, I had been trying to get hold of him for 
a couple days. 

The Court: Well all right we will let it stand 
that way. 

Q. (By My. Baillie): And did My. Kelly issue 
that policy of insurance following that conversa- 
tion? 

A. We didn’t get it through the mail so when I 
told Leo about that he said, you be sure and that 
Saturday morning 

Q. Do you mean 

A. We didn’t receive it at that time. 

Q. Did you expect that you would receive it fol- 
lowing [76] that conversation ? A. I did. 

Mr. Hoffman: Just a minute. We object to her 
testifying what she expected, only what the conver- 
sation was. 

The Court: Well, yes, perhaps. 

The Court: One ordering a thing like that they 
usually expect a receipt of some kind in the usual 
ordinary course of events; I suppose that is what 
she was expecting to receive because she said her 
purpose was to order the insurance. 

Q. (By Mr. Baillie): Mrs. Tacke, did you have 
any conversation with your husband during that 
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time concerning the fact that you had not received 
the policy or concerning the policy? 

My. Hoffman: Just a minute. To which we ob- 
jeet—— 

The Court: Yes, sustain the objection. 

Q. (By Mr. Baillie): Did you have any other 
conversations with Bill Kelly or representatives of 
his office concerning this particular policy or con- 
tract of msurance? 

A. May I ask what you mean, that day or the 
rest of the week? 

@. No, any other following that conversation on 
Wednesday about three days prior to the accident? 

A. Not on Wednesday, no. Not on a Wednesday 
iL cline P07] 

Q. When did you have another conversation if 
you did have one? 

A. Early Saturday morning. 

Q. What date? 

A. September the 20th. 

Q. Of ’52? 

A. Yes, Leo said to me be sure 

Mr. Hoffman: Just a minute. 

Mr. Baillie: Just a minute. 

A. Jam sorry. 

Q. (By Mr. Baillie): That particular discussion 
was a telephone conversation, am I correct? 

A. Yes. 

@. And who initiated that telephone conversa- 
tion, did you call? 

A. On Wednesday morning. 
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Q. Wednesday morning the conversation or Sat- 
urday morning you were discussing did you call? 

A. Yes, Saturday I called twice. 

@. And about what time did you eall? 

A. The first time I called was a little before 
8:30 in the morning and the line was busy and I 
ealled again before nine o’clock and our line was 
busy and I called the third time and got the office 
just a few minutes after nine. [78] 

Q. And why did you, why were you placing that 
eall, why did you make that call? 

A. ‘To see why that insurance hadn’t come, to 
see why the policy hadn’t come out in the mail yet. 

@. And you stated that you were successful 
in—— A. Yes. 

Making this call a few minutes after nine? 
Yes. 

And to whom did you speak ? 

Miss Halverson. 

And what was that conversation relative to 
the insurance policy? 

A. I asked her, I told her I called in to confirm 
that to see why we hadn’t got that insurance policy 
that I told Kelly about. 

Q. And what other conversation was there? 

A. Well she said she would ask Kelly when he 
came in, in the meantime she would see that it was 
gotten right out. 

Mr. Hoffman: TI didn’t hear that answer. 

Q. Would you repeat that answer? 

A. She said she would see Mr. Kelly and in the 


OPOore 
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meantime she took down all the information and 
everything about the car. 

Q. Was there any discussion concerning the type 
of insuranee which you had ordered? 

A. She asked me what kind I wanted, Miss 
Halverson [79] asked me what kind was wanted 
and I told her liability like required by the State 
law, ten twenty or five and ten or ten and twenty, 
whatever is the standard policy. 

Q. Was there any other discussion as to type of 
policy ? 

A. She asked me if I wanted medical, $500 
medical. 

(). And what did you say? 

A. I told her yes. 

@. Did she say anything else? 

A. She said, and she says, should I date this as 
of yesterday and I said maybe you should being 
that I talked to Kelly. 

@. And at the time you made this or these tele- 
phone calls Saturday morning the day of the acei- 
dent did you know at that time that an accident 
had occurred ? A. No, I did not know. 

@. And how many eltldren did you have, how 
many children did you have at that time? 

Mr. Hoffman: To which we object as incompe- 
tent, irrelevant and immaterial. 

The Court: Oh, well, let her answer the question. 

A. I had five small ones at home and one with 
his dad; they are all under 12 years of age. 

Q. And was there anyone else present during 
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this telephone conversation that you had present in 
your home? 

A. No, just the children and I; I had a new 
baby six [80] weeks a little boy two and the other 
three not at home. 

Q. And when did you first find out that an acci- 
dent had occurred? 

A. When an unidentified lady called me later. 

Q. And do you have any idea when this call 
came ? 

A. It was about 10 or 15 minutes after I had 
talked to Miss Halverson; it was quite a bit after 
9:00 o’clock because the radio program was on 
“*Let’s Pretend’’. 

@. You do not know the identity of the lady 
who called? 

A. No, she did not give her name. 

@. What did she tell you? 

A. She told me that there had been an accident 
and she wanted to know if I had a husband named 
Leo, and she said there was a boy that was hurt, 
and that they had taken them to the hospital in the 
police ambulance. 

Mr. Baillie: We have no further questions. 


Cross Examination 
Q. (By Mr. Hoffman): Mrs. Tacke, I believe 
you testified in your deposition that Mr. Tacke had 
not been using this Chevrolet car until that morn- 
ing? 
Mr. Angland: Now just a minute; your Honor. 
Q. Is that correct? [81] 


118 Canadian Indemnity Company vs. 


(Testimony of Lenora A. Tacke.) 

Mr. Angland: Just a minute. We object to the 
manner that counsel is attempting to use the depo- 
sition. Certainly counsel of Mr. Hoffman’s experi- 
ence knows the proper way to inquire of a witness 
on a deposition. 

The Court: Yes, he can show it to her; show her 
the deposition and let her examine it. 

Mr. Hoffman: I will withdraw the question. 

Q. (By Mr. Hoffman): Had Mr. Tacke been 
using this Chevrolet before the day that this acci- 
dent occurred ? 

A. Jf you mean using it for purposes; no, he 
took it down to have the frame straightened and 
things in regard to repair. 

Q. In other words, Mrs. Tacke, is it not true 
that up to the date of this accident this Chevrolet 
was under repair? A. That 1s right. 

Q. And Mr. Tacke was working on it? 

A. He was working on it. 

@. And that he had made no commercial or per- 
sonal use of the car excepting in connection with 
getting it repaired? A. That is mght. 

@. How did he go to and from work? 

A. In the ’38 Plymouth coupe. 

Q. And I believe Mr. Tacke has already testified 
the Plymouth coupe was insured? [82] 

A. I insured it with J. E. Howard. 

Q. Now when you telephoned to Mrs. Halverson 
September the 20th, 1952, you asked her to insure 
this car, did you not? 
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A. No, I asked her to confirm the ordering of 
that insurance on Wednesday. 

Q. Did you not ask her what kind of insurance 
you should take on the car? 

A. No, I didn’t ask her; she asked me what I 
wanted. 

Q. And what did you say when she asked you 
what insurance ? 

A. I told her what was required to protect a 
person in the State of Montana by that new labil- 
ity law that had been just recently enacted. 

@. And what did she say in response to that? 

A. She said you want ten twenty and I took it 
for granted that was what was required was ten 
twenty. 

Q. You took it for granted from what she told 
you that that was proper? A. Yes. 

Q. And did you have in mind to get collision 
coverage? A. You mean what, on our car? 
Q. Yes. A. No. 

Q. Did you have in mind to get medical cover- 
age when you first called her up? [83] 

A. Yes, I certainly did. 

Q. Was it not Mrs. Halverson that suggested to 
you that you might just as well take out $500 medi- 
eal coverage ? 

A. She asked me if I wanted medical coverage. 

Q. Well is it not a fact that it was Mrs. Halver- 
son who first suggested medical coverage in that 
conversation ? 

A. That I ean’t remember; she was asking me 
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the about the title, the information on a four door 
Chevrolet and those things. 

Q. Now in all of these conversations to which 
you have testified did you ever mention to Mr. 
Kelly in any of these conversations what kind of 
insurance you wanted on this car? 

A. I said on the insurance on the ’48 Chevrolet 


liability. 
Q. Did you tell him that you wanted liability 
insurance? A. That I can’t remember. 


Q. Did you tell him how much liability insur- 
ance or any kind of insurance you wanted? 

A. That I don’t remember whether I did or not. 

@. Did you tell him about how much property 
insurance you wanted at any time; I am talking 
now about the three conversations which you say 
you had before September 20th ? 

Mr. Angland: To which we object, there isn’t 
anything in the policy to show there is any prop- 
erty insurance in the policy, your Honor. We object 
to the question as not tending to prove or disprove 
any issue in the ease; [84] it is incompetent, irrele- 
vant and immaterial. 

Mr. Hoffman: She has property insurance, if 
the court wants to look at the policy, she has $5,000 
property insuranee and five and ten hability. 

Mr. Angland: There is a property damage and 
public liability; isn’t that what you are talking 
about, Mr. Hoffman? 

Mr. Hoffman: I think you know what I am talk- 
ing about. 
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Mr. Angland: Well possibly the witness does 
not; maybe I can guess faster than she can; public 
hability and property damage is all there is. 

Q. (By Mr. Hoffman): And was there medical 
insurance ever mentioned in your conversation with 
Mr. Kelly? 

A. JI didn’t have a chance he hung up; he was 
very busy. 

@. Well you had three conversations with Mr. 
Kelly you said before this? 

Mr. Angland: Just a minute. We object to that 
as not being an accurate statement of the testimony 
of the witness; the witness hasn’t so testified. 

Mr. Hoffman: That she had three conversations 
with Mr. Kelly I understand before the 20th. 

Mr. Angland: Your Honor, I think the record 
will show she had two conversations with Mr. Kelly 
and one with a salesman and one with Mrs. Halver- 
son in Mr. Kelly’s office [85] and T think the record 
will so show. 

The Court: Well the record will speak for itself 
when the court gets around to it. We will go on. 

Mr. Hoffman: Proceed? 

The Court: Yes, go ahead. 

Q. (By Mr. Hoffman): You had never identi- 
fied who it was that you talked with in Mr. Kelly’s 
office that day, have you, before the 20th? 

A. It was I think Tom Sterling, or I am not 
sure; it was one of the salesmen. 

@. That is one of the real estate salesmen ? 

A. One of the salesmen. 
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Q. Iam talking about Mr. Baillie’s examination 
as to what the talks were between you and Kelly? 

A. Not with Kelly and me; I didn’t get a chance 
to tell him; I told him I want lability insurance on 
the 1948 Chevrolet. 

Myr. Hoffman: I wish the reporter would go back 
and repeat that question to this witness. I want a 
direct answer if the court will permit it. I will re- 
peat the question. 

@. There was no mention of limits on habilty 
or [88] property damage or medical between you 
and any member of Kelly’s office until September 
20th, 1952, was there ? 

A. That I don’t remember. 

Q. Then you would not state on the witness 
stand that anything was ever said between you and 
anybody in Kelly’s office about the limits of insur- 
ance ? 

Mr. Angland: Just a minute. Just a minute. We 
object. 

@. J mean prior to September 20th? 

A. Not that I remember. 

Q. Did you know that Mrs. Halverson was tak- 
ing down your application for insurance while you 
were talking to her on the telephone? 

A. She told me she was going to take down the 
information. 

@. And did you understand when you were tele- 
phoning to her that she was doing that? 

Mr. Hoffman: Will you read the question to the 
witness, please ? 
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(Question read.) 

A. Yes. 

Q. Mrs. Halverson, I now hold in my hand—— 

Mr. Angland: I will object to him referring to 
the witness as other than Mrs. Tacke. 

My. Hoffman: Thank you, Mr. Angland. 

Q. Mrs. Tacke, I now have in my hand the in- 
strument [89] which the Clerk of Court has marked 
Defendant’s Exhibit 18, and I will ask you to state 
whether or not in the course of that conversation 
you came to an understanding with Mys. Halverson 
that this policy was to issue as far as for bodily 
injury ? 

Mr. Angland: Just a minute. Your Honor, I am 
going to object to counsel propounding a question 
based on something I don’t know whether this wit- 
ness ever saw or had anything to do with or any- 
thing else, and let him show the exhibit to the wit- 
ness, what part she had in preparing it. 

The Court: Is her name supposed to be signed 
to it? 

Mr. Hoffman: I want to see if this application 
is made in consance with her telephone conversa- 
tion. 

Mr, Angland: We object; she didn’t make an 
application, and if she wrote the application or 
signed it, he should let her look at it at the proper 
time. 

The Court: Mr. Hoffman, you have already 
questioned her with respect to the conversation and 
you have gone over that quite extensively, and now 
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when you call the witness, when you call Mrs. Hal- 
verson you can show her that and ask her if that 
was their conversation and identify it in that way, 
but how can you do it with Mrs. Tacke; Mrs. Tacke 
doesn’t know anything about that document you 
have in your hand and you have already asked her 
as to what the conversation was with Mrs. Halver- 
son. Now why take any more time on that. [90] 

My. Hoffman: I think that is correct too. 


The Court: I think so. You bring that document 
up when you put Mis. Halverson on the stand. 

Q. (By Mr. Hoffman): Have you ever talked 
to this lady that called you on the telephone that 
morning and told you Leo and the little boy had 
been hurt in the accident? 

A. She ealled back about 11:30 or 12:00 to see 
how they were, the morning of the accident; I still 
didn’t know her name. 

Q. Did you or did you not when you were talk- 
ing to Mrs. Halverson on the telephone the morn- 
ing of September 20th, 1952, tell Mrs. Halverson on 
the phone that your husband had told you to take 
out this insurance sometime before and that you 
had forgotten to attend to it? 

A. I did not; the conversation was very brief. 

Q. Is that the first time that you ever spoke to 
Mrs. Halverson about insurance? A. Yes. 

Q. Now isn’t it a fact, Mrs. Tacke, that on that 
conversation the only thing you said to Mrs. Hal- 
verson was, I want insurance? 
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A. No, I said I wanted to confirm the ordering 
of that insurance. 

Q. And isn’t it a fact that when Mrs. Halverson 
called [91] you up and told you they would have to 
know what kind of insurance that you replied in 
substance, I don’t care I want insurance? 

A. She never called me up. I told her I wanted 
hability insurance. She never called me up at all. 

Q. And isn’t it a fact that you told her on that 
telephone conversation that you had tried to get 
Mr. Kelly the day before to order this insurance? 

Mr. Angland: Now just a minute. Your Honor, 
we object to the repetition. The witness has said 
that Mrs. Halverson did not call her up and that 
should end the matter. If he wants to impeach the 
witness, he can go beyond with his witness. We ob- 
ject to any further inquiry as to the conversation 
on the ground that she has denied Mrs. Halverson 
evetecalied, 

The Court: Yes, I think that would cover the 
ground all right, so you can bring that up from 
your own witness. 

Mr. Hoffman: Mr. Cure has just suggested to 
me that I did not have the question framed right, 
by stating that Mrs. Halverson called you I didn’t 
mean it that way. 

Q@. And I meant in this conversation with Mrs. 
Halverson and do you now deny that you stated to 
Mrs. Halverson that you were to get this insurance 
the Saturday before but that you were too busy and 
forgot to attend to it? 
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A. Iam sorry that wasn’t even brought up. [92] 
Mr. Hoffman: I think that is all. 
Mr. Baillie: That is all. 


MRS. HESTER M. DUSEK 
was called by plaintiff and having been first duly 
sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Baillie): Would you state your 
name, please? 

A. Mrs. Hester M. Dusek. 

@. And where do you reside, Mrs. Dusek? 

A. I live on 14th Street Southwest on the old 
highway up Gore Hill. 

Q. And that is in Great Falls? 

A. Out of the city limits. We really don’t have 
no address, just route one is all we go by. 

Q. Do you recall anything about an automobile 
accident that might have occurred on September 
20th, 1952 at the intersection of 14th Street and the 
old Helena highway road or Gore Hill road as it is 
sometimes called, I believe? A. I do. 

@. And is that location of that intersection near 
your home? A. Right on our corner. 

Q. And do you know anything about that acci- 
dent? [93] A. Well in just what way? 

Q. Well did vou see the accident? 

A. No, I didn’t see it when it happened. 

Q. Do you know the time that that accident 
occurred ? A. It was about 8:30. 
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@. And where were you when the accident oc- 
curred? 

A. I was sitting on the davenport in the front 
room. 

@. In your own home? 

A. In my own home. 

Q. And did you go to the scene of the accident? 

Bee did. 

@. And did you at any time or were you able to 
at any time identify the parties involved in the 
accident? 

A. No, I couldn’t identify them. 

Q. Do you know whether that is the same acci- 
dent that a Leo or Leo Tiacke was involved ? 

A. Yes. 

@. How do you know that? 

A. Because I called Bison Motors and found 
out that was who it was. 

Q. Where did you get the information to call 
Bison Motors? 

A. By the uniform he had on; he had Bison 
Motors on the back of it. 

Q. You called Bison Motor Company ? 

A. That is right, I wanted to know if they had 
a man [94] late for work that morning and they 
said, no, I don’t believe so, and I told them there 
was an accident on the corner and the man had a 
Bison uniform on, and the lady said, just a minute, 
and she went and said just a minute, and she went 
and talked to somebody and said, it must have been 
Leo Tacke because he used to work for them. 
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Q. Did you know a Leo Tacke? Age New 

Q. What did you do? 

A. I went back out to the car; the reason I went 
back I wanted to see if I could be of any help. 

Q. And did you see this Leo Tacke at the scene 
of the accident? 

A. Well he was unconscious sitting in the car 
for a while and then he finally got out and that is 
when I seen the Bison Motors on the back of his 
uniform. 

Q. And did you at any time that morning call 
Mrs. Tacke concerning the accident? 

A. Not until after the accident and after Mr. 
Tacke was on the way to the hospital. 

Q. But you did make a telephone eall to Mrs. 
Tacke? A. That is right, I did. 

Q. And could you tell us approximately the time 
you called Mrs. Tacke? 

A. Well it must have been possibly after 9:00 
o’clock [95] because it seems like it takes the ambu- 
lance and police ages to get there. The little boy I 
had already sent to the hospital with some other 
people. 

Q. You say after 9:00 o’clock, can you place it 
any better than that, any more definite ? 

A. No, I can’t give anything more definite, be- 
tween nine and nine thirty. 

Did you get Mrs. Tacke on the telephone? 
Ivalice 

And what was your conversation ? 

Well I first asked her if she had been noti- 
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fied from the hospital of any accident and a little 
boy getting hurt and she said, no, she hadn’t. And 
I said, well, I wanted to find out who the boy is 
because Mr. T'acke told me when he got out of the 
ear that he had his wife and little boy with him and 
I knew there wasn’t no woman or baby in the ear, 
and I wanted to find out who the boy was, and she 
said that was her son and she wanted to know what 
in the world happened and sort of went all to 
pieces and I told her nobody was hurt only the boy 
was cut in his right arm. 

Mr. Hoffman: TI do not like to object but we 
would like to proceed with question and answer. 

The Court: Certainly. 

Q. (By My. Bailie): Any other conversation at 
that time? [96] 

A. She was very thankful that nobody was hurt 
seriously and she did say, I am very thankful and 
I thank God I renewed our insurance this morning 
and that was the end of our conversation. 

Q. Did you make any other telephone calls that 
morning to Mrs. Tacke? 

A. Not until toward noon I called, I called her 
again to find out how the boy was. T was interested 
in the boy because he seemed to be badly cut. 

Mr aeartlie: Bia aseall 


Cross Examination 
Q. (By Mr. Hoffman): You say that she said 
to you, I thank God that I renewed my insurance 
today ? A. This morning. 
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@. This morning? A. That is mght, 
Mr. Hoffman: ‘That is all. 
Mr. Baillie: That is all. 


W. D. HIRST 
was called as a witness by plaintiff, and having been 
first duly sworn, testified as follows: [97] 

@. State your name, please? 

A. W. D. Hirst. 

Q. Do you have your records and files in this 
matter with you, Mr. Hirst? A. No, I don’t. 

Q. You received a subpoena duces tecum to 
bring them with you? A. I did. 

@. And you did not bring your records and 
files with you? A. I did not. 

Mr. Angland: We ask, your Honor, that the 
witness be instructed to secure his records and 
files. 

The Court: What records? 

Mr. Angland: There is a subpoena duces tecum 
issued to him. 

The Court: What about it? 

A. I do not have them, your Honor. We have 
turned the originals over 

The Court: What is this about? 

Mr. Angland: He is the insurance adjuster. 

The Court: The insurance adjuster for the com- 
pany ? 

Mr. Angland: That is right. 

The Court: What records did you ask for? 

Mr. Angland: ‘‘All of your records in connec- 
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tion with [98] the investigation for this defendant 
company concerning this insurance policy.’’ That is 
our request here. 

The Court: Did you make any written reports 
of your investigation? 

A. Yes, and they were sent to the company’s 
agency here. 

Q. The company’s agents here? 

A. In Helena, Montana. 

The Court: Did you subpoena the company 
agents in Helena? 

Mr. Angland: Possibly I can clarify it for your 
Honor. 

The Court: If they have the records, perhaps 
they are not available to the adjuster. 

Q. (By Mr. Angland): Mr. Hirst, your name 
is W. D. Hirst? A. That is right. 
Where do you live? 
Condon, Montana. 
Condon, where is that? 
North of Seeley Lake 35 miles. 
. In the fall or September, 1952, where did you 
live? A. In Great Falls, Montana. 

Q. And in what business were you engaged ? 

A. Attorney and insurance adjuster. 

Q. Yes, you are admitted to practice law in the 
State of [99] Montana? A. That is right. 

Q. And you are an insurance adjuster and what 
is the name of your insurance adjusting concern? 
A. The Montana Claims Adjustment Bureau. 

Q. And the Montana Claims Adjustment Bu- 


OPpope 


134 Canadian Indemnity Company vs. 


(Testimony of W. D. Hirst.) 
reau is an independent adjusting bureau, is that 
right? A. Close. 

Q. That takes assignments for investigations of 
various insurance companies ? A. Yes. 

@. Now are you telling the court that in the 
course of making reports for your company, the 
Montana Claims Adjustment Bureau, that you do 
not retain file copies of correspondence, letters for- 
warded to you by companies that you represent, in 
your files; that rather you dispose of the entire file 
and return it to the company so you have no record 
of your work in the matter? 

Mr. Hoffman: Objected to; if the court please, 
he has made no such statement. 

Mr. Angland: J think he has. 

The Court: That is an involved question; you 
ought to break it up a little bit. 

Q. (By Mr. Angland): Mr. Hirst, will you tell 
the court how you handle a [100] matter that is 
referred to you by an insurance company? 

A. The company assigns us a loss or the agent 
assigns us a loss; we set up a file on it and we con- 
duct the investigation sending all originals and so 
forth 

The Court: What do you mean by “we’? 

A. Our office, sir. 

The Court: In Helena? 

A. No, our office here in Great- Falls; the Mon- 
tana Claims Adjustment Bureau in Great Falls 
conducts the investigation and sends the reports 
to the company or their duly authorized agent, 
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keeping a copy in our file we build up, saving a 
copy of everything. 

Q. (By Mr. Angland): Yes. Now any letters di- 
rected to you by the msurance company are kept in 
your file in your office here in Great Falls? 

A. Up to a certain point, yes. 

Q. Well you keep the letters directed to the 
Montana Claim Adjustment Bureau or to W. D. 
Hirst in your office? 

A. Yes, up to a certain point. 

@. And you keep all copies of the report you 
submit to the company in your office? 

A. Yes. 

@. Now you have said up to a certain point a 
couple of times, you mean that you arrive at a point 
that you take your [101] entire file and send it to 
the company ? A. No. 

Q. Well don’t you keep a permanent record of 
the cases that you have investigated that your office 
has worked on? 

A. Up to a certain point again. 

Q. What do you mean up to a certain poimt, tell 
us what that means? 

A. Whenever a matter, a case that is referred 
to us gets into litigation we take our file in our 
office, the Montana Claims Adjustment Bureau 
office and turn our complete file, keeping no records 
whatsoever except our little identification cards we 
make when the matter is assigned to us and we 
turn that complete file over to the company desig- 
nated attorneys. 
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Q. Then your entire file at this time, I won’t 
say at the time, was turned over to the attorneys 
for the Canadian Indemnity Company, is that 
right? 

A. At the time that we were instructed to turn 
our file over to them we did that. 

Q. Yes, you turned your entire file over to 
them? AW Uhat is cotrect. 

@. And that file has remained in the possession 
of the company attorneys from that time until now? 

A. To my knowledge. 

Mr. Hoffman: Just a minute. He may not be 
qualified [102] to answer that question, if he knows. 

Mr. Angland: He answered it. 

A. I said to my knowledge. 

@. Is the file returned to you after the case has 
been disposed of ? 

A. Sometimes yes and sometimes no. 

@. Is there a rule on it? 

A. No, just a matter of keeping records and 
clearing the records, our office records. 

Q. Sometimes in your office you retain only a 
card index, is that right? 

A. That is correct. 

Q. Well then you have brought with you the 
cards? A. Yes. 

Q. Well that is part of your records and file, 
isn’t it, Mr. Hirst; you are a lawyer and you have 
read the subpoena duces tecum? 

A. That is right. We do not consider that card a 
part of the file. 
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Q. Well what is disclosed on that card? What 
would we learn by looking at that card? 

A. The company involved, the name of the as- 
sured, the date of the assignment, the date the file 
was closed and billed and our fees on it. 

Q. Did it show the dates on which you worked 
on a case? [103] 

A. No, it would show nothing but what I have 
stated, no dates or who did the work or nothing. 

Mr. Angland: Mr. Hoffman, do you have the file 
that Mr. Hirst prepared in this matter? 

My. Hoffman: We did have it. If the court 
please, we did have it in our office a couple years 
ago and I don’t know whether it is in the office or 
not. 

Mr. Angland: Mr. Hirst, when did you first in- 
form Mr. Hoffman of the subpoena duces tecum 
that you now have in your hand or Mr. Cure? 

A. Yesterday afternoon. 

Q. Yesterday afternoon you advised them that 
you had this subpoena duces tecum. Mr. Hirst, do you 
know without referring to your file when this case 
was assigned by the Canadian Indemnity Company 
to you for investigation ? 

A. No, I wouldn’t know exactly; it wasn’t as- 
signed by the Canadian Indemnity Company. 

Q. Well whoever assigned it to you? 

A. I think it was assigned as I remember the 
date of the accident happening was on a Saturday 
and it was assigned the following Monday or Tues- 
day. | 
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Q. The following Monday would be September 
22nd and it was assigned to you around, either Sep- 
tember 22 or 23, 1952? 

A. Yes, something like that. [104] 

Q. Did you forthwith proceed with your investi- 
gation in this matter? A. Our office did. 

Q. Either you or someone under your direction? 

A. Yes. 

Mr. Angland: If this case should continue over 
tonight, we hope that it will be completed, but if 
the case should resume tomorrow morning, we 
would like at this time to ask the court to direct 
this witness to talk with Messrs. Hoffman and Cure 
for the purpose of seeking that that file is avail- 
able in court tomorrow morning. 

The Court: Yes, either one, who is the custodian 
of that file they should produce it. 

Mr. Angland: Yes, it is a court process directing 
it be done. 

The Court: And if this Helena office has it why 
you may subpoena them to come here and bring it. 
If Mr. Hoffman has had the file in his office per- 
haps he has got it now. 

Mr. Hoffman: Well, if the court please, Mr. 
Hirst came over to our office last evening before 
closing and told me about this subpoena. We have 
both searched, he has searched at his office and I 
have searched my office and I can’t find it. I do 
remember Mr. Hirst bringing it to me right after; 
when this matter was referred to our office I [105] 
about the day that I gave, about in July 30, 1953 
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remember Mr. Hirst bringing his file over to our 
office and going through it. I think that we returned 
the file to Mr. Hirst and I think we have returned 
it to his office and he doesn’t think we have. We 
have already made a fairly diligent search for it 
in our office and could not ‘find the file, and Mr. 
Hirst tells me he was done last night and we had 
a conference and he told me he could not find it in 
his office. Now the file has been closed in this case 
for a 


The Court: It wouldn’t be in his office anyway; 
he says he sent it to the Helena office and dis- 
charged himself and all he leaves in his office is 
cards. 


Mr. Hoffman: Carbon copies. We have not said 
anything up to now about this peculiar demand 


Mr. Angland: There is nothing peculiar about it. 

Mr. Hoffman: Just a minute, please. I have 
never in 35 years of practice seen a demand that 
a person or a lawyer turn over their entire file to 
the other attorney. JI think Mr. Angland should 
designate what he wants in that file or concerning 
what facts he wants. 


The Court: He just simply wants the papers 
concerning this investigation, that is all. I don’t 
know how he could designate it any more definitely. 

Mr. Hoffman: Well I have got his report of his 
investigation that he sent down to Mr. Dotson in 
Helena who is the State Agent for the defendant. 
I have got that [106] report here. 
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Mr. Angland: Was there just one report or more 
than one report. 


A. No more than one report. 


Mr. Angland: May I interrupt just a moment, 
Mr. Hoffman. I think the import of the first ques- 
tion demonstrates very quickly, if you will look 
at Mr. Hoffman’s letter, Plaintiff’s Exhibit 1 and 
paragraph (d) of the defendant’s answer here and 
the import of their file becomes very important; it 
is demonstrated they are attempting to excuse the 
conduct of the company in affirming and confirming 
the issuance of the policy by reason of the notice 
of cancellation and trying to excuse themselves for 
their conduct and for not having refunded the en- 
tire premium. We want to know about those 
things. This is the man that did the investigating 
and we want to know when the company knew 
about these things and how much they knew about 
them and I believe we are entitled to know that and 
to show it to the court. 


Mr. Hoffman: I believe, if the court please, I 
have in my hand substantially all if not all of this 
man’s reports to the insurance company; that has 
been turned over to me by Mr. Dotson of Helena, 
the State Agent. But I do remember and J state 
to the court that several years ago Mr. Hist deliv- 
ered me his personal file to go through and [107] 
I know there was such a file. I can’t swear under 
oath but I can almost say I returned it to Mr. 
Hirst, but it was his property and there was no 
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reason it was not in his office and we closed this 
file and it remained closed until this suit was filed. 
We submitted our bill for fees and everything as 
being closed, and I am stating to the court and I 
would state under oath I do not know where that 
file is; if Mr. Hirst doesn’t have it, and I don’t 
believe it is in our office. Now anything Mr. Ang- 
land wants to see, anything he wants to see I think 
he is entitled to I will be very glad to show it and 
if he wants to see Mr. Hirst’s original report of 
this accident, I will let him see it but I don’t think 
Mr. Angland has the right. 

Mr. Hoffman: I have a right to issue a sub- 
poena duces tecum to a man who investigated the 
accident as this man did. 

The Court: Part of the file was of Mr. Hoffman 
as attorney and the investigation of the adjuster 
is a different proposition? Have you shown this 
file to Mr. Angland, the report of the adjuster 
here, that is what he wants. 

Mr. Angland: Yes, he has one report. The ad- 
juster I think said he made several. 

The Court: Suppose you look at that report 
and see if that is what you want. 

Mr. Angland: I don’t like to hold up the trial 
at [108] the moment, but I will be glad to do that, 
to look at the report you have and see if that will 
answer what I have in mind. 

The Court: Have you communicated with the 
agency in Helena? 
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Mr. Hoffman: We communicated with the de- 
fendant insurance company; it is the original re- 
port from him to the insurance company. 

My. Angland: If I may have a moment, your 
Honor, I will look this report over and see if it 
will cover what we have in mind. 

The Court: Very well, look it over. 

Mr. Angland: This report is referred to as pre- 
liminary report and it refers to an early advance 
report so we only have here a preliminary report 
that follows an advance report that had been given 
and apparently a final report was given. 

A. Itis not there? 

Mr. Angland: Mr. Hoffman has not showed it to 
us. 

Mr. Hoffman: We have already introduced the 
preliminary report out of Mr. Hirst’s office. 

Mr. Angland: That is the accident report re- 
ferred to in here, that is referred to as enclosure 
in this report; Mr. Hirst refers to that as an en- 
closure with this letter, and then he refers to this 
report as a preliminary report. [109] 

Mr. Hoffman: Very well, there is the file; he 
may go through it and see Mr. Hirst’s letters; I 
have no objection. 

The Court: Well you better take some time and 
go through it and if that record isn’t any good to 
you, you will have to find out where the other 
report is, if there is any other report because so 
far as the testimony goes here neither the attorney 
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nor the adjuster know what has become of that re- 
port; they haven’t got it they say. Well we can’t 
require the impossible, you know. It is up to you 
to discover, if you can; it seems to me the only 
source there is available now for inquiry at any 
rate would be the Helena agency and see if it got 
back to their possession. I don’t know what else 
we can do about it, do you? 

Mr. Hoffman: That is about all. 

Mr. Angland: No, I don’t, your Honor. 

A. (Witness) Your Honor, if I may make a 
suggestion, the advance report is in that file that 
Mr. Angland is examining. 

The Court: That he is inquiring of ? 

A. Yes, 

Mr. Angland: Is your final report in there? 

A. The final report I think is there too. I 
wouldn’t know without examining it. 

Mr. Angland: I don’t like to take the time of 
the [110] court now in looking at these things. 

The Court: In the meantime when we take a re- 
cess you can read that and sce. 

A. This is the final report. 

The Court: And finish with your examining and 
let’s get moving. 

Mr. Angland: Let’s excuse this witness for a 
moment, your Honor, and we will proceed and call 
him after the recess. 


The Court: Call your next witness. 
Mr. Angland: Mr. Baillie. 
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WILLIAM L. BATLLIE 
was called as a witness, and having been first duly 
sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Angland): Will you state your 
name, please? A. William L. Baillie. 

Q. And you are an Attorney at Law practicing 
in Great Falls, Montana? 

A. That is correct. 

@. And you are one of counsel for plaintiff in 
this case? A. What isscorrect. |salall] 

Q. Mr. Baillie, for how long a period of time 
have you been representing the plaintiff, Mr. Tacke, 
in matters arising out of the issuance by the Cana- 
dian Indemnity Company of the insurance policy 
referred to as policy No. 22 CA 3908? 

A. It would be slightly under three years. 

@. Now state to the court briefly what work you 
have done in connection with the case? 

A. Starting early in the spring of 1953 I had 
many discussions with Mr. Tacke, also with Mrs. 
Tacke, concerning the case, concerning the facts 
of the accident. J had many discussions with At- 
torney Kotz who was at that time presenting a 
elaim. 

Following that in the early spring there was the 
order of suspension of the driver’s license. I spent 
considerable time at that point in briefing the law 
in handling and in helping to handle the case where 
we appealed the order of suspension of Mr. Schultz, 
Supervisor of the Highway Patrol. 
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Following that decision of Judge Speer in 1953 
there were some discussions with James and Scott, 
Attorneys, Ted James of that firm, concerning his 
representation of the claimants. There was consid- 
erable briefing of the law following a fairly exten- 
sive investigation checking the scene of the acci- 
dent, checking with several witnesses, police in- 
vestigations and so forth. [112] 


Following that there was, as T state, considerable 
briefing of the law concerning the best approach 
to the matter insofar as handling the case for Mr. 
and Mrs. Tacke. 


Then in the spring of 1954 two lawsuits were 
filed against Mr. Tacke. There was discussions and 
certain decisions to be made at that time concern- 
ing the correct way to handle things in view of the 
denial of any coverage of that at that time by the 
Canadian Indemnity Company. 


And following that the bringing of this case, 
considerable research concerning the proper ap- 
proach and proper method of bringing this matter 
to a court’s attention for the Tackes, various con- 
ferences and many conferences with Mr. and Mrs. 
Tacke concerning the matter, preparation of the 
pleadings in this case and considerable research into 
the law. 

Q. And briefing of the motion of the defend- 
ant to strike in this case and research in the law 


preparatory to the trial of this matter, is that 
right? A. That is correct. 
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Q. Now in most of that work I have joined 
with you, I think? 

A. That is correct; in most of that work we were 
working together, that 1s correct; various confer- 
ences, I might say with you. 

Q. Mr. Baillie, you are associated in the prac- 
tice of [113] law with the firm of Jardine, Stephen- 
son, Weaver and Blewett of this city? 

i Ua ais meOrnect. 

Q. «And for how many years have you been as- 
sociated with that firm? 

A. Between 6 and 7 years. 

Q. And you by reason of discussions with mem- 
bers of that firm, Mr. Art Jardine, Mr. John Ste- 
phenson, Mr. Alex Blewett and Mr. John Weaver, 
and other members of the firm, and Mr, Chase, who 
used to be there, do you believe that you are in a 
position to fairly advise the court as to what a 
reasonable attorneys’ fee to be allowed to counsel 
for the plaintiff in this case would be? 

A. Well actually in the case I have not kept an 
up-to-date hourly record of time spent but I would 
say offhand for the actual time and in briefing law 
and discussions and investigations that certainly a 
fee of $1500 or even $2,000 would not be excessive. 

Q. For each of us you mean? 

A. For myself for the work I feel I have put in 
on the case. 

Q. Yes, and we have asked for $3,000 in this 
case ? A. ‘That is correet. 

Q@. And half of that would be a very conserva- 
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tive allowance of a fee to you? [114] Si OS 

Mr. Angland: Mr. Hoffman, have you with you 
the letter directed to the Canadian Indemnity Com- 
pany under date of October 30, 1953, in accord- 
ance with notice to produce? 

Mr. Hoffman: I have never seen that letter. I 
have not had it and never had it in my possession. 

@. (By Mr. Angland): Mr. Baillie, will you 
look, please, at what has been identified as Plain- 
tiff’s Exhibit 14 and state whether or not you know 
what that is? 

A. That is a letter dated October 30, 1953, ad- 
dressed to the Canadian Indemnity Company signed 
by myself and also by you in our representation of 
Mr. Tacke. Actually the letter was sent to the 
Canadian Indemnity Company in behalf of Leo 
Tacke in connection with this accident of Septem- 
ber 20th, 1952, and advising them of the order of 
Judge Speer setting aside the order of suspension. 

Mr. Hoffman: Now just a minute, the letter it- 
self would be the best evidence. 

Mr. Angland: Very well. 

Q. Plaintiff’s Exhibit 14 is a copy, a carbon 
copy ? A. It is a carbon copy, yes. 

Q. I notice the copy has both names, William 
L. Baillie and Emmett C. Angland, do you reeall 
which one of us signed [115] that letter? 

A. I don’t recall which of us signed it. 

Q. I don’t recall. We collaborated in prepar- 
ing it? A. That is correct. 

Mr. Hoffman: Mr. Dotson is in court; may I 
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show it to him and see if he received the letter; if 
he did, I will admit it. 

Mr. Hoffman: He has the original of that letter, 
if the court please, and we would just as soon give 
Mr. Angland his carbon copy. 

Mr. Angland: We would rather have the orig- 
inal. We did serve a notice to produce on Mr. 
Hoffman; if they have it in court, we want the 
original one. 

The Court: Well, all right, have you got it? 

Mr. Hoffman: Mr. Dotson, did you remove it 
from the file. I had never seen that letter, if the 
court please, but I did know there was some such 
letter. It was not in Cascade County when the 
subpoena was served on me. 

@. (By Mr. Angland): Mr. Baillie, do you re- 
eall the response from the Canadian Indemnity 
Company to the letter dated October 30, 1953, do 
you recall that? A. Yes, I believe I do. 

@. iL am directing your attention to Plaintiff’s 
Exhibit No. 15—— [116] 

Mr. Hoffman: Mr. Angland, would you mind 
letting me have your carbon copy? 

Mr. Angland: That is the reason I asked for 
the original. 

Mr. Angland: That is the only carbon copy I 
have, Mr. Hoffman. 

Mr. Hoffman: Very well. 

Q. (By Mr. Angland): Proceed. 

A. Yes, this is the letter dated November 2nd, 
1953. It is addressed to Emmett C. Angland from 
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Canadian Indemnity Company, United States head 
office Los Angeles, California, acknowledging re- 
ceipt of our letter of October 30th and stating the 
matter had been referred to the general agent in 
the state of Montana, Mr. Dotson, and also stating 
Mr. Hoffman of Great Falls is the attorney repre- 
senting this matter and directing that we contact 
Mr. Hoffman. 

Q. And directed us to contact Mr. Hoffman? 

A. Yes. 

Mr. Angland: Now at this time we offer in evi- 
dence Plaintiff’s Exhibit No. 14. 

Mr. Hoffman: No objection. 

Mr. Angland: Would your Honor care to look 
at that letter at this time or not? 

The Court: Not now; I will have to read it all 
later on. [117] 

[See page 207] 

Mr. Angland: That is all, you may cross ex- 

amine. 
Cross Examination 

Q. (By Mr. Hoffman): I believe you said you 
were associated with Jardine, Stephenson, Blewett 
and Weaver? 

A. That I was associated with that firm, yes. 


Q. With that firm? A. That is correct. 
Q. And you usually work in connection with 
work in that office? A. That is correct. 


Q. You may state to the court now whether or 
not that firm is interested in this lawsuit? 
Mr. Angland: Just a minute. To which we ob- 
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ject, your Honor. The records and files in the case 
speak for themselves. The complaint is filed by 
the counsel of record in the ease. We object to the 
form of the question and it does not tend to prove 
or disprove any issue in this case. 

The Court: Yes, I don’t think so. He 1s acting 
here as an independent attorney apparently. 

Mr. Hoffman: That is what I wanted to bring 
out, that firm is not interested in this suit at all. 

Q. (By Mr. Hoffman): Now these discussions 
you had with Messrs. James and Scott in connec- 
tion with the suits that they filed do you have an 
express understanding with them that they will not 
enter the default in those cases as has heen testified 
in this case? 

A. I believe Mr. Angland would be in better 
position to testify concerning that since he handled 
that portion of the negotiations with them. 

Q. You just testified you had been having dis- 
cussions with James and Scott in connection with 
those matters? 

A. I discussed, I had several discussions with 
James and Scott concerning the matters concerning 
the individual suits. Mr. Angland is in_ better 
position to testify but I can answer that. I believe 
it is my understanding and Mr. James has indi- 
cated he would not take a default, an understand- 
ing with Mr. Angland and myself pending any 
outcome of the issue which is present. 

Q. And did you have that understanding with 
them before or after they filed their suit? 
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A. We got the understanding then following the 
filing of our suit; we did not know they were going 
to file suit. 

Q. Before they filed the suit the matter had been 
in Mr. Kotz’ office? 

A. That is correct. [119] 

When the suit was filed I personally did not 
know that James and Scott had taken it over. 

Q. Did you personally have anything to do with 
the suggestion the default be not entered and leave 
it in status quo? 

A. Well I don’t know that there was a sugges- 
tion that that be done. 

Q. I am asking you if you made that sugges- 
tion? A. I made no suggestion. 

Q. Do you know whether Mr. Angland did? 

A. I don’t know. 

Mr. Hoffman: That is all. 

Mr. Angland: That is all. 

The Court: Did you introduce all those letters? 

Mr. Angland: I didn’t offer the other letters, 
your Honor. I might at this time if I may be per- 
mitted. 

The Court: I was wondering if you intended to. 

Mr. Angland: I will offer it. 

Mr. Hoffman: The letter October 30, 1953, that 
is admitted ? 

Mr. Angland: The record shows that is in, Ex- 
hibit 14. Now Exhibit 15 I will offer at this time. 

Mr. Hoffman: We have no objection. 

The Court: What is the exhibit number? 
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Mr. Angland: Plaintiff’s Exhibit 15, your Honor. 
The Court: It may be received in evidence. 
[See page 210] 
Mr. Angland: It is in response to Exhibit 14. 
Mr. Angland: I presume I had better take the 
stand for a moment. 


EMMETT C. ANGLAND 
having been first duly sworn, testified as follows: 


Direct Examination 
(By My. Baillie): State your name? 
Emmett C. Angland. 
Your occupation ? A. Jam an attorney. 
And you are associated with myself in this 
case, Leo Tacke vs. Canadian Indemnity Company ? 

A. J am. 

Q. And how long have you been representing 
in conjunction with myself Mr. Tacke in connec- 
tion with the matter, in the matters under the 
Canadian Indemnity Company insurance policy. 

A. I entered the matter and began representing 
Mr. Tacke with this about shortly after the issu- 
ance of the order of suspension by the Montana 
Highway Patrol and I believe that was issued in 
April of 1954, wasn’t it, or 1953? May I look at 
the exhibit your Honor. 

Q. I believe the exhibit will show that was 1953. 

A. 753 1s right. 

Q. And you have been working and represent- 
ing Mr. Tacke in this capacity since that time? 


a 
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A. I have. 


Q. And would you indicate approximately the 
type and amount of work that you have done fox 
Mr. Tacke in this connection? 

A. My testimony in that regard would be sub- 
stantially the same as the testimony of the previous 
witness, Mr. Baillie. It has involved all of the mat- 
ters to which he has referred and we have worked 
together on all of the matters connected with at- 
tempting to secure what we believe to be Mr. 
Tacke’s rights under the contract of insurance. 

Q. In that regard, Mr. Angland, in the com- 
plaint we have asked for the reasonable value of 
certain attorneys fees and indicated that reasonable 
value would be $3,000, in your opinion is that a rea- 
sonable charge? 

A. I think it is a very conservative charge by 
reason of my experience in the practice for some 
18 years I believe it is. 

Q. Mr. Angland, have you paid any of the ex- 
penses in connection with the various suits filed 
and matters handled? 

A. I believe that I have expended, possibly your 
office or you have paid some of the costs, but I be- 
heve that I have paid most of the costs, and I am 
reasonably certain that [122] Mr. and Mrs. Tacke 
have been unable to pay and we might say they 
have a large family; we haven’t asked them to pay 
any of the costs up to this time, nor have we re- 
quested any fee of them. 
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Q. Do you have any idea of the approximate 
costs ? 

A. You have my office sheets there. I slipped 
them into the file. 

Q. Do you identify these two pages which I am 
handing you? 

A. Hand me my glasses too, Mr. Baillie, please. 
The cost sheet has to do with the case of Tacke vs. 
Glenn M. Schultz, Supervisor, Montana Highway 
Patrol. In that I have entries of the various docu- 
ments and showing expenditure of $17.10. In the 
ease of Leo Tacke vs. Canadian Indemnity Com- 
pany, being the instant case 

Mr. Hoffman: If the court please, may it be 
understood we are objecting to this line of testi- 
mony as not a proper charge against the Canadian 
Indemnity Company ? 

The Court: Yes; it may be received subject to 
your objection. 

A. There was expended in that matter filing fee 
of the District Court, service of summons paid the 
United States Marshall, $17.00 in all, and payment 
for the depositions of Mr. and Mrs. Tacke to R. L. 
Robertson in the sum of $17.10. I believe those were 
the expenditures in cash that I have [123] in their 
behalf. 

Q. Since the filing of the complaint of Leo 
Tacke vs. Canadian Indemnity Company have you 
done considerable or have you done very much 
work in the case? 

A. Sinee the filing of the complaint in this case? 
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Q. Yes. 

A. I should say, well, preparatory to filing the 
case or since it was filed? 

Q. Following the preparation and filing of that 
complaint? 

A. Well there was considerable work involved, 
legal research to determine the nature of the case 
that should be filed, the type of proceedings to take 
against this company, and since the filing of the 
complaint the defendant filed a motion to dismiss. 
We were required to brief, prepare two briefs in 
that matter, one an opening brief and the case was 
submitted to the court under the rule permitting 
submission of motion on briefs. We filed an open- 
ing brief and reply brief and we have done consid- 
erable research in the law preparatory to the trial 
of the case here. 

Mr. Baillie: I have no further questions. 

Mr. Angland: Do you have any questions, My. 
Hoffman ? 

Myr. Hoffman: None. 

Mr. Angland: The only other witness we believe 
we have is Mr. Hirst. 

Mr. Hoffman: We have that other report. [124] 

Mr. Angland: If we can have a short recess, we 
can look it over. We don’t have the complete file 
as we want it, your Honor. 

The Court: Very well, we will take a ten minute 
recess and give you an opportunity to examine that 
report and see if it is what you want. (3:30 P.M.) 

Court resumed, pursuant to recess, at 3:45 P.M. 
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at which time all parties and counsel were present. 
The Court: Proceed. 
Mr, Angland: Mr. Hirst, would you take the 
stand ? 
W. D. HIRST 
resumed the stand and testified as follows: 


Direct Examination—(Continued) 

The Court: Did the plaintiff rest? 

Mr. Angland: We just have one or two questions 
of Mr. Hirst. 

The Court: You are recalling Mr. Hirst. 

Mr. Angland: Yes, your Honor. 

Q. (By Mr. Angland): You are the same W. D. 
Hirst that was on the stand a few minutes ago? 

A. Yes. 

Q. Mr. Hirst, directing your attention to De- 
fendant’s [125] Exhibit No. 12, being the report of 
the automobile accident, it is noted that the driver 
of the other car is identified as Ed Zeen, did you 
determine in the course of your investigation that 
the name was not properly identified and that was 
actually Ed Kissee? 

A. Our office in developing the investigation de- 
termined this was the wrong name. 

@. It developed that was a wrong name? 

A. That is correct. 

@. And you directed the Canadian Indemnity 
Company to correct their records accordingly ? 

A. We notified them of the error. 

Mr. Angland: That is all. 
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Mr. Hoffman: That is all. 
Mr. Angland: Plaintiff rests, your Honor. [126] 


GERTRUDE SCOTT 
was called as a witness by defendant, and having 
been first duly sworn, testified as follows: 


Direct Examination 
Q. (By Mr. Hoffman): You may state your 
name, please? A. Gertrude Scott. 
@. And what is your present official position? 
A. Records Clerk. 


Q. In what office? A. City Police. 
Q. Of the City of Great Falls, Cascade County, 
Montana? A. That is correct. 


Q. And do you have with you an instrument 
which I have requested for you to bring with you 
to court? A. Yes, I have. 

Q. Will you produce it, please? 

A. I have the copy and the original. 

Q. Handing you Defendant’s proposed Exhibit 
No. 16, just now identified by the Clerk of the 
Court, will you state to the court whether this is a 
part of the records in your office? 


A. Yes, it is. 

Q. And did you produce it in court at our re- 
quest? A. Yeseai27] 

Q. And are you acquainted with a Mr. Swing- 
ley? A. Yes, Officer Swingley. 

Q. And do you know his handwriting? 

A. Yes. 

Q. And that is his signature ? 
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A. That is his signature. 

Mr. Hoffman: I believe we should step aside and 
I should put Mr. Swingley on for further proof of 
the document. 

Mr. Angland: What is the exhibit number, De- 
fendant’s Exhibit 16, Mr. Hoffman. 


LEROY SWINGLEY 
was called as a witness by defendant and having 
been first duly sworn testified as follows: 


Direct Examination 

Q. (By Mr. Hoffman): Mr. Swingley, you may 
state your name, please. 

A. LeRoy Swingley. 

@. And what is your official position ? 

A. Right now Police Department. 

@. You are a policeman in the Great Falls 
Police Foree, are you not? 

A. That is right. 

@. And were you such in the month of Septem- 


ber, 1952? A. Yes. [128] 
Q. Particularly on the 20th day of September, 
1952? AS Thats t1eht, 


Q. And what position were you occupying on 
the 20th day of September, 1952? 

A. I was desk officer and ambulance driver. 

Q. I will show you Defendant’s proposed Ex- 
hibit No. 16 and ask you to state whether or not 
that is your signature? 

A. This is my signature here on the reverse side. 
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_ Q. On the reverse side? aeeeies: 

Q. And is this a report in your own hand- 
writing? Ae liicis: 

@. And you may state to the court whether the 
matters portrayed in this exhibit are a full, true 
and correct portrayal of the facts they purport to 
portray ? A. They are. 

Q. And can you state of your own personal 
knowledge about when this report came in here? 

A. The report was received at 8:24 a.m. on Sep- 
tember 20, 1952. 

Q. And that is the report of this Tacke acci- 
dent? A. That is right. 

. Mr. Hoffman: Any cross examination ? 

The Court: Have you shown that to counsel? 

Mr. Hoffman: I was going to offer it a little 
[129] later after she states it has been in her cus- 
tody all this time. 

Mr. Angland: If you want to introduce that, we 
have no objection. 

Mr. Hoffman: And we will offer further founda- 
tion and we offer it in evidence, if the court please. 

The Court: Yes, all right. 

The Court: What time did he fix, 8:24 a.m. 
was it? 

A. Yes, 8:24 a.m. 

Mr. Hoffman: Call from a lady at 8:24 o’clock a.m. 

The Court: All right, it may be received in evi- 
dence. That is an original document, you may want 
to send that back to the office. 
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Mr. Hoffman: We will attend to that right now. 
Do you want to examine Mr. Swingley? 

Mr. Angland: We have no cross examination. 

My. Hoffman: May Mr. Swingley be excused ? 

Mr. Baillie: Yes. 

Mr. Hoffman: Will you take the stand again, 
please. 

GERTRUDE SCOTT 
resumed the stand and testified as follows: 
Direct Examination—(Continued ) 

Q. (By Mr. Hoffman): I am handing you an 
instrument and I will ask you [130] to state 
whether or not you prepared this instrument? 

Ae Yes, £ did 

@. And is that a full, true and correct copy of 
the Defendant’s Exhibit No. 16 just introduced in 
evidenee ? A. Yes, it is. 

Mr. Hoffman: We are doing this for the pur- 
pose of letting her take it back and keep her files. 

Mr. Angland: If you want to substitute a copy 
and it is an accurate copy we have no objection to 
the substitution, your Honor. 

The Court: Very well, it may be substituted for 
the original. 

[See page 211.] 

Mr. Hoffman: And may the order further show 
she is permitted to take this original back to her 
office ? 

The Court: Yes. 

Mr. Hoffman: You may cross examine the wit- 
ness. 
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Mr. Angland: No cross examination. 

Mr. Hoffman: May this witness be excused, 
please ? 

Mr. Angland: We have no objection. 


CLARENCE FISHER 
called as a witness by defendant and having been 
first duly sworn testified as follows: 


Direct Examination 
Q. (By Mr. Hoffman): You may state your 
name, please. A. Clarence Fisher. 
Q. What is your present position? 
A. Policeman. 
@. And were you a policeman in September, 


1952? A. Yes, I was. 
Q. And that is on the City Police Force of the 
City of Great Falls, is it? we Vicsaat1s. 


Q. And I notice if you will look at this copy 
which has been substituted for the original record 
your name is on it? A. Yes. 

@. Do you recall that accident? 

A. Well only the eall is all. 

@. You remember the call? 

A. I was at the desk. 

Q. And can you state of your personal knowl- 
edge whether or not this call actually came in at 
8:24? A. 8:24 is the call time. 

Q. I believe you worked on this accident that 
day? 

A. I worked the desk; I answered the phone 
when the call came in. 

Mr. Hoffman: You take the witness. 
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Mr. Angland: No cross examination. [132] 

Mr. Hoffman: May this witness be excused, 
please? 

Phe Court; Wese 


JANE HALVERSON 
was called as a witness by plaintiff, and having been 
first duly sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Hoffman): You may state your 
name, please. A. Jane Halverson. 

Q. Are you the Jane Halverson that’s been men- 
tioned through the testimony as being employed in 
the Kelly Real Estate and Insurance office in the 
month of September, 1953? A. Yes. 

Q. Of 1952? A. Yes. 

@. And you may state to the court about what 
time you came to work on September 20th, 1952? 

A. About 9:00 o’clock. 

Q. Do you have a fixed time for arrival at your 
office ? 

A. We should be in the office at 9:00 o’clock. 

®. And is that the time that you actually ar- 
rived at your office that morning? A. Yes 

@. And you may state whether or not in the 
course of that [133] forenoon you had a conversa- 
tion with Mrs. Lenora Tacke? 

A. Yes, about 9:30. I believe it is on the appli- 
cation. 

Q. And you may state to the court please ex- 
actly what the conversation between you and Mrs. 
Tacke was on the telephone that morning? 
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A. Well Mrs. Tacke called and she said she 
wanted some insurance and she said she wanted it 
dated yesterday because she had tried to call us 
yesterday and I said, well, have you had an acci- 
dent, and she said, no. So I didn’t argue with her 
about it. 

@. Please testify to the court and not to me. 

A. I just dated it the day that she called and 
tried to explain the policy coverage. I said, what 
kind of coverage do you want? She said, just stand- 
ard coverage. I tried to explain hability, property 
damage and collision coverage to her and she was 
in such a hurry she just wanted insurance and I 
said, well, we will write, ten, twenty and five and 
five hundred medical, how is that? She said, that is 
fine, you can put it in the mail. 

Q. Did you quote the rates on different kinds of 
insurance to her? 

A. She just didn’t have time to listen to me any 
more about it. 

Q. About how long were you on the telephone 
with her? 

A. Oh, just a very short time, just a few min- 
utes. [134] 

Q. And you may state whether or not during 
the course of the conversation you made a record 
of the conversation with her? 

A. Well as I take an application for a policy 
when somebody gives a policy order for insurance 
we write it on the application the type insurance 
they want, the vehicle that is covered and the time 
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that the call came in and then we write the policy 
from the application. 

Q. Handing you Defendant’s Exhibit No. 18 you 
may state whether or not that is in your own hand- 
writing except for the printed parts? A. Yes. 

@. When did you make those notations? 

A. Right while she called me, when she was 
talking to me. 

Q. That was made in the course of the telephone 
conversation, was it? A. Yes. 

Q. And was that the usual course in your office 
when insurance is ordered to take a record of the 
application in this fashion? A. Yes, always. 

Q. And calling your attention to the note the 
eall was at 9:30 a.m. are you certain in your recol- 
lection this morning that that is the time this. tele- 
phone call came it? 

A. Yes, I put it down when she called. [135] 

Mr. Hoffman: We offer Defendant’s Exhibit 13 
in evidence. 

Mr. Angland: May I inquire of the witness, Mr. 
Hoffman ? 

Mr. Hoffman: Yes. 

Q. (By Mr. Angland): I take it you can write 
shorthand, Mrs. Halverson, will you please read 
that for us? 

A. Well to tell you the truth I can’t “body man”’ 
it looks like ‘‘mechanic and body man,”’ but I don’t 
know what the abbreviated longhand would be; the 
shorthand I can read but not the longhand. 
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Q. Now I used to do a little shorthand myself 
and I can’t—it looks like ‘‘mano’’? 

Peeeeliis par.is) body man’. 

Q. The ‘‘s’’ on there must have another mean- 
ing, isn’t that right? Mrs. Tacke never saw this? 
No. 

Defendant’s Exhibit 13? 
She would have no way to see that. 
And Mr. Tacke never saw it? A. No. 


And neither of them were ever asked by you 
or anyone in your office so far as you know of in 
the Bill Kelly Realty office to sign this instrument? 


OOPS 


A. We never asked them to sign the instrument. 

Mr. Angland: We object to the introduction of 
the exhibit identified as Defendant’s Exhibit 18, 
your Honor, on the ground and for the reason that 
it is incompetent, irrelevant and immaterial, an at- 
tempt to bind the plaintiff in this case by a docu- 
ment with which he was not concerned and had no 
contro! over making and didn’t know it was made 
or anything about it. 

The Court: Well, of course, there is another fea- 
ture to be considered here in connection with that, 
that is a personal memorandum she made at the 
time in order to fix the facts and the time in her 
mind and without that memorandum she wouldn’t 
be able to fix that time. If she was permitted to 
use something she wrote herself at the time, it 
would be admissible on that ground now. 

Mr. Angland: Yes, your Honor, we agree with 
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that but not as an application, not as an applica- 
tion. 

The Court: Well this is a memorandum she 
made. 

Mr. Angland: As a memorandum. 

The Court: She used it to bolster her memory 
of the exact time and place and date. 

A. We bind coverage by those applications. 
Sometimes the policy is not written for a day or 
so even and we don’t have time to do everything 
as it comes in so when the information is put on 
that form they are covered right at the—[137] 

Mr. Hoffman: The plaintiff’s case, if the court 
please, rests 

The Court: What is that? 

Mr. Hoffman: The plaintiff’s case rests pretty 
largely on what Mrs. Tacke as his agent has done. 

Mr. Angland: Not at all. That isn’t it, Mr. Hoff- 
man. 

Q. (By the Court): Well is it customary for 
customers to call you on the phone and ask for is- 
suance of a policy? 

A. Yes. 

@. And you carry on a conversation as to the 
kind of policy and amount of lability and so forth 
and so on and you make out this sheet as you go 
along? 

A. Yes. 

@. And make up a policy for them? 

A. Usually people are interested in what kind 
of coverage and how much it will cost; they just 
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don’t want the insurance right now and no interest 
in what kind or how much or how much it will cost. 

The Court: Very well. 

Mr. Angland: Your Honor, we have no objection 
to the admission of that document as a memo she 
had in her office and kept in the usual course of 
the business but we do object to it as an applica- 
tion. [138] 

The Court: I will admit it on that ground, that 
it is a personal memorandum that she made. Any 
further examination? 

[See page [205] 

Mr. Hoffman: “Yes, there is, if the court please. 

Q. (By Mr. Hoffman): Did Mrs. Tacke at that 
time make any statement to you about that she had 
tried to call Mr. Kelly the day before? 

A. She didn’t say Mr. Kelly or anyone in par- 
ticular. She said, I tried to call you, she said, I 
tried to call your office the day before and she said 
that was the reason she wanted the insurance dated 
that date. 

Q. Did she say anything to you at that time 
about Mr. Kelly having told her to get the insur- 
ance before he forgot about it? A. No. 

Q. Did you hear Mrs. Tacke in this case? 

A. Yes. 

Q. Now in reference to her testimony that she 
asked you on the telephone that morning why Mr. 
Tacke’s policy had not come through, did she make 
any such request of you that morning on the tele- 
phone? A. No. 
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Q. She says that when she asked you why the 
policy had not come through you told her that you 
would see Mr. Kelly about that, did you have any 
such conversation with her that morning? [139] 

Mr. Angland: Just a minute. Your Honor, we 
ask that counsel not lead this witness, that he ask 
her questions without leading her; he is leading 
and suggestive in his questions. 

The Court: Yes. 

Mr. Hoffman: I am quoting her testimony, if 
the court please, and asking if that took place. 

The Court: I think you ean do that. I don’t 
know how you could go about it if you didn’t ask 
directly if the testimony is worded precisely. 

Q. (By Mr. Hoffman): Did she at that time on 
that telephone conversation request you to date the 
policy a day before? Ayes. 

And what did you say to that? 

A. I said, have you had an accident? 

@. And what did she say? 
A. 
Q. 


© 


She said no. 
When did Mr. Kelly appear on the scene 
that day if at all? 

A. Well when, after he came to work which was, 
must have been close to ten I laid the application 
on his desk and told him of the details that the 
Woman was a little fluttered, that she wanted to 
date the policy the day before and I said, well, 
what do you think about it, do you think [140] 
TY should write it? And he said, well, all right. And 
T said, do you think they had an accident? He said, 
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of course, not, they wouldn’t do a thing lke that. 
So I wrote the policy. 

Q. So you proceeded to write the policy under 
those conditions to Mr. Kelly’s directions? 

A. Yes, sir. 

Q. Did Mr. Tacke call in that forenoon and re- 
port this accident? 

A. No, I believe Mr. Tacke came into the office 
just before noon sometime. 

Q. Just before noon? 

A. Yes, and he reported the accident that it 
happened about 9:30. 

@. And did you have the policy issued at that 
time? 

A. Yes, the policy had been written. 

@. Issued and signed? A. Yes. 

@. What did you do with the policy after you 
issued it? 

A. I mailed it; I mailed it on my way home at 
noon. 

Q. And where did you deposit it in the mail 
box ? 

A. In the box on the corner of Central and 6th 
Street. 

@. The corner of Central and Sixth Street in 
the mail box on the corner of the street you de- 
posited it? A. Yes. [141] 

Q. And did anybody request you to mail the 
policy to them? 

A. Yes, Mrs. Tacke had requested we mail it. 
She said she would send in the motor and serial 
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number later but that she wanted the policy right 
away. 

Mr. Hoffman: You may take the witness. 


Cross Examination 

Q. (By Mr. Angland): Mrs. Halverson, I think 
you said a few minutes ago that it is quite com- 
mon to have these memorandum made up such as 
Defendant’s Exhibit 13 and sometimes you issue 
the policy a few days later depending on when you 
get to it, is that right? A. Yes. 

@. You are not with Mr. Kelly now in that 
office ? A. No. 

Q. But that was the custom while you were 
there in the year 1952, wasn’t it? A. Yes. 

Q. Did you keep these slips on your desks so 
that you would have them available to write when- 
ever you got a phone call of that nature? 

A. Yes. [142] 

@. Did Mr. Kelly keep one of those on his desk? 

Ae Yoo: 

Q. And when he had one of those calls what 
did he do with it, do you know, did he hand it to 
you or type out the policy? 

A. No, he sent it to me and I would type the 
policy. 

@. He would hand it to you? 

A. Or he would tell me and I would put it down 
on the application. 

Q. Oh, I see, Mr. Kelly didn’t write up this 
type memorandum, he would give you the informa- 
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tion; after he received a request for insurance he 
would give you the information and you would put 
it on one of these memo sheets? 

A. If I was handy he would give me the infor- 
mation; if not, he would put it on himself. 

Q. He would put it on one of these himself? 

A. Yes. 

Q. After you learned that some difficulty and 
question had arisen concerning this particular in- 
surance policy controversy here did you make a 
search of your office to determine whether or not 
there was any memo that might have been made 
by Mr. Kelly when he talked with Mrs. Tacke on 
September 17th, 1952? 

A. I didn’t make a search of the office, but 

@. That is adequate, you have answered. [143] 

A. But then again later Mrs. Tacke called and 
mentioned that and then I asked Mr. Kelly, I said, 
did she say anything to you previous to this on 
the telephone and Mr. Kelly said, no, if she had 
asked me or Leo had asked me for insuranee, it 
would have rung a bell because I was under the 
impression he was licensed to write for Yeoman. 

Q. In any event you didn’t make a search of 
the office to find out if there was any memo on that 
matter on December 19th? 

A. You don’t have to make a search of the of- 
fice; there is one basket. 

Q. Well we all of course like to run an efficient 
office but sometimes we don’t get things in the right 
basket, isn’t that true, Mrs. Halverson, you have 
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office experience and you don’t always get things 
in the right basket? 

A. I don’t find any trouble keeping it in the 
right basket. 

Q. Yousdon ti A. No. 

Q. Well, you are a fortunate girl. And now 
when Mr. Tacke reported this accident shortly be- 
fore noon on September 20th, 1952, did he report it 
to you or to Mr. Kelly? A. To me. 

Q. To you? A. Yes. [144] 

Q. Was Mr. Kelly present? 

A. JI don’t remember. 

Q. You don’t know whether Mr. Kelly was in 
the office or not? A. No. 

Q. And I suppose thereafter your office referred 
the matter to Mr. Hirst is the situation? 

A. I tried to call My. Hirst’s office and it was 
closed. 

Q. That day? 

A. Yes, so that must have been afternoon be- 
eause I believe they leave at noon on Saturday, so 
then I reported it Monday. 

Mr. Angland: I believe that is all. 


Redirect Examination 
Q. (By Mr. Hoffman): Just a minute, please. 
Mr. Angland inquired about your present employ- 
ment, where are you employed at present? 
A. I have an insurance agency in Shelby. 
Q. In Shelby, Montana? A. Yes. 
Q. When did you sever your connections with 
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Mr. Kelly’s office ? A. July Ist, 1954. [145] 

Q. And have you had any business connections, 
that is, in Mr. Kelly’s office since that time? 

A. No. 

Q. Had insurance for Tacke ever came up or 
been discussed in your office to your knowledge 
before September 20th, 1952? A. No. 

Mr. Hoffman: That is all. 

Mr. Angland: That is all. 


BILL KELLY 
was called as a witness by defendant, and having 
been first duly sworn, testified as follows: 


Direct Examination 

Q. (By Mr. Hoffman): You may state your 
name, please. A. Bull Kelly. 

@. And Kelly Realty Insurance have been men- 
tioned here throughout the trial, what connection 
do you have with that office? 

A. That is my office. 

Q. Your business name, isn’t it? De Neigh 

Q. And you were the agent of the Canadian In- 
demnity Company at the time? [146] 

A. That is correct. 

@. Were you not? A. Yes. 

Q. Iam referring to September 20th, 1952? 

ee Yes 

Q. Do you remember what time you came to the 
office that day, if you did? 

A. Right at 10:00 o’clock. 
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@. And do you remember of any conversation 
referring to this particular insurance? 

A. Yes, that was the first thing brought to my 
attention by Jane was in regard to this insurance 
coverage with the Tackes, and, of course, I felt 
pretty good about it, and was a little bit surprised 
and J remembered Jane’s reason for bringing it 
up particularly because Mrs. Tacke seemed excited 
and I might add I have had enough phone ealls 
with Mrs. Tacke and I know she has her problems 
with her children and she calls and carries on busi- 
ness about landscaping when Leo was working so 
my experience with her was she was just a little 
bit long-winded and excited and it didn’t seem out 
of order for me because she has her problems. 

Q. So Mrs. Halverson was suspicious of this 
application ? A. Yes, Jane was. 

Q. And conveyed that to you? 

A. Yes. [147] 

Q. And what did you do in reference to that, 
did you say anything to her about the policy, about 
issuing the policy? 

A. Well I just judged it on things on the merits, 
I had known Leo and had a few dealings with him, 
ordinary dealings and I thought his character was 
beyond reproach. 

Mr. Hoffman: If you will just listen to the ques- 
tions and then answer. 

Q. Did you say anything to Jane about issuing 
the policy? 
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A. I decided I should write it; we knew of 
nothing else at the time. 

@. Did you at that time have any notice or 
knowledge that the accident had actually happened 
before that? 

A. No, the first time I knew of an accident was 
when I returned after a noon appointment. I ar- 
rived about twelve or a little after possibly and here 
was the loss claim sitting on my desk. 

Q. Did you know who reported the accident? 

A. A notation showed that Mr. Tacke had. 

Q. Did it show about what time in the day that 
he reported the accident? 

A. Not to my knowledge. 

Q. I believe his testimony was it was reported 
between 11:30 and 12:00, would that be about ac- 
cording to your knowledge? A. Yes. [148] 

@. As near as you know? A. Yes. 

Q. Do you know whether the policy had been 
written up at that time? 

A. Yes, it was written. 

Q. Did Mr. Tacke’s report on the accident state 
when the accident had occurred ? A. No. 

Mr. Angland: Just a minute, the best evidence 
on that would be the memorandum and we have 
that, your Honor; the report of the accident would 
be the best evidence of that. 

Q. I now show you the document marked by the 
Clerk of the Court as Defendant’s Exhibit No. 17 
and I will ask you if this is the loss report you 
found on the desk you speak of ? Ae liticsyes: 
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@. And is that a part of the records in your 
office in connection with the case? x. tee 

@. And ealling your attention to the typewritten 
part of your report and also the part that is writ- 
ten below in pen and ink, was this part that is 
written in pen and ink a part of the original loss 
report that you found on your desk at the time? 

A. I am sure that this written in here in long- 
hand was [149] done after it was originally type- 
written. 

Q. So that as to the report you found on your 
desk that morning it was just the typewritten part? 

ee Yes. 


Q. And this part written in pen and ink was 
put in later, is that correct? A. Yes. 

@. Have you any way of fixing the time that 
that was put in with pen and ink? 

A. Well it says disposition of payment. 

Mr. Baillie: Just a minute. Your Honor, this 
has not been placed into evidence or attempted to 
be placed into evidence and we haven’t seen it. 

Mr. Hoffman: T am asking him now if he knows 
when this part was made up. 

Mr. Baillie: As to the contents of the docu- 
ment? 

Mr. Hoffman: The question is if he knows what 
time. 

A. I don’t know what date this handwritten in- 
formation was put in there; it is Mrs. Halverson’s 
writing. 
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Q. Will you remove that from your file, please, 
Mr. Kelly? 

Mr. Hoffman: We offer Defendant’s Exhibit No. 
17 in evidenee. [150] 

Q. (By Mr. Baillie): Mr. Kelly, do you know 
of your own knowledge who prepared this docu- 
ment? A. Yes. 

Q. And who prepared it? 

A. Jane Halverson. 

Q. How do you know that she prepared it? 

A. It is also on the office form and we fill that 
out in our own office for our own knowledge. 

Q. But you testified you found this on your desk 
when you returned? A. Yes. 

Q. Do you know who wrote the pen and ink 
notation ? A. Yes. 

Q. Who was that? A. Jane Halverson. 

Q. How do you know that? 

A. I know her handwriting. 

Q. Do you know when it was written? 

A. I don’t know the time following the typing, 
no. Of course, that refers, the handwriting refers 
to the disposition of the cash and it was in sus- 
pense for a little while; I don’t know what time 
that was put in there. 

Q. You have no idea when she might have writ- 
ten that pen and ink notation? A. No. [151] 

Mr. Angland: Your Honor, we object to the 
document; there is some writing here that we don’t 
know how it was appended to this document and. 
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it is an attempt apparently to bind the plaintiff 
by some pen and ink writing at some later time. 

Mr. Hoffman: We will withdraw the offer at 
this time, if the court please, and find out when 
Mis. Halverson wrote it. 

Mr. Angland: I asked for a report Mr. Tacke 
made; I didn’t ask for a report of Mr. Kelly. If 
Mr. Tacke made a report, then I want them to 
produce that. 

Mr. Hoffman: That is in evidence, if the court 
please. 

Q. (By Mr. Hoffman): Now, Mr. Kelly, you 
heard Mis. Tacke testify in this case, did you? 

ae Yessir: 

Q. In reference to about 2 or 3 weeks before 
the accident — strike that question — did you also 
hear Leo Tacke’s evidence in this case? 

A. Yes, sir. 

Q. Now referring first to Leo Tacke’s testimony 
about 2 or 3 weeks before the accident, do you re- 
eall Mr. Tacke’s putting in a lawn out on 28th 
Street and 6th Avenue South? 

Dis Vices ince ( ili 4) 

Q. Did Mr. Tacke while he was on that job 
have a conversation with you at the site of the 
work? A, Ves esi: 

Q. And will you narrate to the court what that 
conversation was? 

A. Well the conversation of course was over 
three years ago and I can’t recall the details; it 
was generally and completely about landscaping; in 
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the conversation I have no recollection about. order- 
ing any insurance as Mr. Tacke has testified. 

Q. Did Mr. Tacke at that time say to you in 
substance or effect that when he was ready to in- 
sure he would insure this Chevrolet car with you? 

A. J have no recollection of that; that particu- 
larly at the time of the accident would have been 
a factor but that never never happened. 

Q. That never happened? A. No. 

Q. Now in reference to the question Mr. Tacke 
has testified that it was then and there agreed be- 
tween you and him that the premium on the insur- 
ance policy would be paid out of the commission 
on a real estate deal involving real estate that was 
referred to your office through Mr. Tacke’s activi- 
ties as he testified, was there anything said between 
you and Mr. Tacke at that time about paying for 
any premium [153] of insurance in that way? 

A. Nothing. 

Q. He also testified that when he told you he 
was going to take the insurance on the Chevy that 
you expressed an appreciation of knowing so, did 
you do any such thing? 

A. No, I didn’t. I had no knowledge of any in- 
surance until the day of the accident. 

@. Now he spoke about a second conversation 
with you about this insurance and again after this 
which I take it on his testimony would be one or 
two weeks before the accident he said he had a 
conversation with you on your own home lawn, do 
you remember a conversation about that time? 
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yee Saas, |i clo. 

Q. And you may state to the court whether or 
not at that time he made any statement in sub- 
stanee and effect that his Chevy would be in driv- 
ing shape in a few days and that he wished a pol- 
icy of insurance to eventually issue on this out of 
your office? 

A. I have no knowledge of the ’48 Chevy ever 
being mentioned; that night when he stopped I was 
mowing the lawn and he did express to me he had 
been writing insurance with Yeoman especially hail 
insurance and that he would certainly like when 
the hail season came up to swing the business over 
to our office if we would help him with his land- 
scaping, that I naturally being in business encour- 
aged but we did not [154] ever receive any busi- 
ness from Mr. Tacke, nor did we ever license him 
and that is the only conversation about insurance 
I can remember prior to the accident and that had 
relationship only to hail insurance. 

@. Did you ever at any time have a request for 
insurance on this Chevy from Mr. Tacke, you per- 
sonally ? 

A. I personally never have, no. 

@. Now you have indicated to the court that 
Mrs. Halverson expressed some suspicion about this 
application on the morning of September 20th, will 
you state to the court what you understood your 
duties were in reference to issuing a policy of in- 
surance ? 

Mr. Angland: Just a minute. We object to that, 
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your Honor, as to his understanding what his du- 
ties were with reference to the issuance of insur- 
ance; we have here an insurance policy that was 
in fact issued by him, and the answer admits he 
was authorized to enter into the contract of insur- 
ance; we object to any explanation about the matter 
at all; the facts are undisputed. 

The Court: He could show what the custom of 
his office was as to the matter of issuing policies 
of insurance under like circumstances; if there was 
anything there that would be material here. 

Q. (By Mr. Hoffman): In the regular course 
of business in your office [155] how do policies of 
casualty insurance issue in your office ? 

A. Either by telephone or in person, which is 
originally written down with detail on our order 
blank and from that the policy is typed and mailed, 
and when necessary Halverson brought it to my 
attention; she expressed that there was a httle ex- 
citement in Mrs. Tacke’s voice and it brought that 
question in her mind and she asked me about it. 
We had no knowledge of any accident and the de- 
cision at that very minute was made, if she called 
up for insurance she’s got protection. Now the sub- 
ject did come up about the excitement and I said, 
well, I know Mrs. Tacke from many phone calls 
and I have never met her personally but 1 do know 
she is exciteable, I would overlook that and cer- 
tainly with reference to the back-dating of the pol- 
iey one day I expressed that I didn’t ever think 
that Leo Tacke would request anything and said, 
give him certainly the benefit of the doubt. 
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@. And it was your intention then to insure 
from the time the application was received ? 

Mr. Angland: Just a minute. Your Honor, now 
to that we do object. There is a policy of insurance 
in here; the policy of insurance speaks for itself. 
The effective date the time the policy became effec- 
tive is in the policy itself; the company has ratified 
and confirmed that policy in that form consistently 
up to this time and we don’t believe they should be 
permitted at this time to attempt to change it. [156] 

The Court: Oral testimony would be admissible 
now to alter the terms of a written instrument. 

Q. (By Mr. Hoffman): There was a gentleman 
named, was it Sterling? Ay ~ Yessir 

Q. Do you have a man in your office by that 
name ? A. Yes. 

@. What was his duties there or business in 
your office? 

A. He was our real estate salesman, one of our 
men. 

Q. Did he write insurance ? 

A. No. He brought in a lot of insurance but his 
job was selling real estate; that is what he liked. 

Q. Now there was some testimony by Mrs. Tacke 
that about September 17th you wanted her father 
to clean up a property for sale and in connection 
with that business did she or did she not say to 
you, Bill, be sure to see that we are insured? 

A. Never. 

Q. Does Mrs. Halverson have a habit of coming 
to work at your office, or did she at that time 
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Mr. Angland: Just a minute. Your Honor, we 
object to testifying what Mrs. Halverson’s habits 
are; they don’t tend to prove or disprove any issue 
in the case. 

Q. <As to her arrival at the office that morning? 

The Court: If he knows when she arrived at the 
office. [157] 

Mr. Hoffman: Yes. Well that is what I am 
asking. 

Q. Do you know what time Mrs. Halverson re- 
ported for work in your office? 

A. Specifically that morning I can’t answer be- 
eause I was not there but he have a habit 

Mr. Angland: Just a minute. He has answered 
the question, your Honor. I think that is adequate. 
We object to any volunteer testimony about the 
matter. 

The Court: Yes, I will sustain the objection. 

Q. (By Mr. Hoffman): Do you have a regular 
opening time for your office ? 

A. Yes, 9:00 o’clock. If anyone gets there ten 
minutes to nine they usually have to wait because 
we have a lot of night work and that is an early 
start for us. 

Mr. Hoffman: You may take the witness. 


Cross Examination 
Q. (By Mr. Baillie): Mr. Kelly, what was Mrs. 
Halverson’s capacity, what was her job in the 
agency in September, 1952, what did she do, what 
was her title? 
A. She was in charge of our insurance depart- 
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ment and our insurance girl and also secretary- 
bookkeeper. 

Q. She was in charge of the insurance depart- 


ment? [158] A. Yes. 
Q. She would have authority to issue and coun- 
tersign policies of insurance? A. Yes 


Q. I believe you have testified that you did some 
work with Mr. Tacke, held several conversations 
with him concerning landscaping and lawns? 

A. That is correct. 

Q. Work that he did for you? A, Wes 

@. Do you recall any incidents where there was 
any soliciting of property for sale or such duties 
as that for you? 

A. There was the one lawn situation which of 
course in our business we don’t pay too much atten- 
tion to because we will spend as much time with 
a lawn as we do with a house and at that time they 
didn’t have much consideration involved, I don’t 
recall whether it was listing or buying for a lot 
but just to be pleasant about it I encouraged it but 
nothing ever happened; if we can help Leo get a 
little money for his family, we were going to try 
to help him. 

Q. Mr. Kelly, about that time, September 20, 
1952, or immediately previous to that had you had 
many telephone conversations with Mrs. Tacke? 

A. Wes, | 150] 

Q. And mostly in connection with the landseap- 
ing of lawns and so forth? 

A. That is exactly. 


Leo Tacke 185 


(Testimony of Bill Kelly.) 

@. And did you initiate all of those calls or 
were some of them initiated by her? 

A. Well I will say 80% of them were initiated 
by her; we used to hear from her quite frequently. 

Q. I believe you testified Mrs. Tacke seemed 
quite excited on most of those occasions of your 
telephone calls? 

A. Well quite excited I wouldn’t say that. 

Q. Excited, nervous? 

A. Nervous, something on her mind she would 
eall up. 

Q. She was a rather high strung person over the 
telephone, would that be your opinion? 

A. I wouldn’t say really high strung, just windy. 

Mr. Baillie: That is all we have. 

Mr. Hoffman: That is all. 

Mr. Hoffman: Mr. Angland, do you have in your 
possession the latter written to Mr. Tacke October 
27th, 1952 by Mr. Hirst of the Montana Claims Ad- 
justment Bureau? 

Mr. Angland: I think we have such a letter. 

Mr. Hoffman: Would you produce it, please? 

Mr. Angland: Yes, sir. Yes, here it is. 

Mr. Hoffman: Could I please recall Mr. Hirst. 

The Court: Yes. [160] 


Vie) tuba ST 
was recalled by defendants and testified as follows: 


Direct Examination 
Q. (By Mr. Hoffman): You may state your 
name, please. yy es lirst: 
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@. Are you the same Mr. Hirst that just testi- 
fied ? A. J am. 

@. And you do business under the name of Mon- 
tana Claims Adjustment Bureau, do you not? 

A. I do. 

Q. Now in reference to this Tacke case I am 
handing vou Defendant’s Exhibit No. 18 and I will 
ask vou to state whether or not you can identify 
that instrument? A. Yes. 

(). Is that your signature to the instrument? 

A, Thais my sicnaiure. 

@. And what did you do with that imstrument 
after you signed it? 

A. We mailed that in the usual course of busi- 
ness. 

Mr. Hoffman: We offer Defendant’s Exhibit No. 
18 in evidence. 

Mr. Angland: May I inquire of the witness first 
to see whether or not this would tend to prove any 
issue in the case? [161] 

The Court: Very well. 

Q. (By Mr. Angland): Myr. Hirst, at the time 
you wrote this letter Defendant’s Exhibit 18, dated 
October 27, 1952, had you prior to that time ad- 
vised the Canadian Indemnity Company that your 
investigation disclosed that the accident had oc- 
curred prior to the issuance of the policy Septem- 


ber 20, 1952? A. I believe so. 
Q. Well just answer yes or no? A. Yes. 
Q. You had? Ay Yess 


Q. And after you advised them of that is that 
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when they directed you to write the letter dated 
October 27, 1952? 

A. The Canadian Indemnity Company didn’t 
advise me; H. 8. Dotson Company. 

Q. Well H. 8. Dotson is their General Agent; 
the action of the General Agent becomes the action 
of the company; is that the situation? 

A. That is the situation. . 

Q. (By Mr. Hoffman): And this letter was 
written with the authority of Mr. Dotson? 

A. Yes. 

Mr. Angland: We have no objection. [162] 

The Court: It may be received in evidence. 

[See page 212.] 
Mr. Hoffman: You may take the witness. 
Mr. Angland: No questions. 


HIRAM 8. DOTSON 
was called by defendant and having been first. duly 
sworn testified as follows: 


Direct Examination 

Q@. (By Mr. Hoffman): You may state your 
name, please. A. Hiram 8. Dotson. 

Q. Where do you reside? 

A. Helena, Montana. 

Q. Did you formerly reside in Great Falls? 

i, MVesseliedads 

Q. When did you begin living in Great Falls, 
Mr. Dotson? “AL 730: 

@. And when did you go to Helena? 
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A. 784, 

Q. From Great Falls? 

A. I went to Butte first for a short time and 
then to Helena. 

@. And during all that time what business were 
you engaged in? 

A. In the insurance business. [163] 

Q. Have you been engaged in the insurance 
business ever since, Mr. Dotson? A Yes 

@. And are you so engaged now? A. Yes. 

@. What relation did you have in 752 with the 
Canadian Indemnity Company ? 

A. Well the H. 8. Dotson Company, of which I 
am President, was the General Agent for the State 
of Montana. 

@. And you may state whether or not this Tacke 
claim was handled through your office for the Cana- 
dian Indemnity Company ? 

A. We handled all claims for the company. 

@. And I think there has been introduced in 
this case a letter written by you cancelling the pol- 
icy, Showing you Plaintiff’s Exhibit No. 9, you may 
state whether or not that is your signature? 

A. No, that is A. W. Bacon’s signature; he is 
Secretary of the company. 

Q. That issued out of your office, did it? 

Age Wess 

Q. Were you familiar with this case at the time 
that issued? 

A. I was familiar with it to quite an extent, yes. 

Q. Calling your attention to the date of the 
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instrument, [164] which is a notice of cancellation 
of the policy under the terms of the policy, did you 
at the time this notice was issued have information 
in your office which led you to believe or did you 
believe at that time that this accident had actually 
happened before the policy was applied for? 

Mr. Angland: Just a minute. To which we ob- 
ject your Honor and this is an attempt to impeach 
the last witness. Counsel has just produced a wit- 
ness who has stated that October 27, 1952, the com- 
pany directed him to notify Tacke of the cancella- 
tion by reason of the fact that he had advised the 
company; now this is an attempt to impeach Mr. 
Hirst and we object to any further attempt to im- 
peach their own witness who also was a representa- 
tive of the defendant company. I wish to call the 
court’s attention to Exhibit 18, its contents is 
merely as follows: 

“In regard to your accident of September 20th 
and the element of requesting msurance from the 
agency involved in this matter to inform you that 
you do not have any insurance policy in effect at 
the time this loss occurred.”’ 

It is not a notice of cancellation of the policy; 
it was a notice they claimed the policy did not 
cover that loss is all it was. Now if you will have 
the reporter read, I think I already asked Myr. 
Hirst one question concerning that and I said, did 
the company, and he corrected me and he said, H. 
S. Dotson Company told him to write that [165] 
after he had advised them that he had learned 
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A. 734. 

@. From Great Falls? 

A. I went to Butte first for a short time and 
then to Helena. 

@. And during all that time what business were 
you engaged in? 

A. In the insurance business. [163] 

@. Have you been engaged in the insurance 
business ever since, Mr. Dotson ? A. Yes, 

@. And are you so engaged now? A, Mes: 

Q. What relation did you have in 52 with the 
Canadian Indemnity Company ? 

A. Well the H. 8S. Dotson Company, of which I 
am President, was the General Agent for the State 
of Montana. 

Q. And you may state whether or not this Tacke 
claim was handled through your office for the Cana- 
dian Indemnity Company ? 

A. We handled all claims for the company. 

Q. And I think there has been introduced in 
this case a letter written by you cancelling the pol- 
icy, showing you Plaintiff’s Exhibit No. 9, you may 
state whether or not that is your signature? 

A. No, that is A. W. Bacon’s signature; he is 
Seeretary of the company. 

Q. That issued out of your office, did it? 

A. Yes, 

Q. Were you familiar with this case at the time 
that issued? 

A. I was familiar with it to quite an extent, yes. 

Q. Calling your attention to the date of the 
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instrument, [164] which is a notice of cancellation 
of the policy under the terms of the policy, did you 
at the time this notice was issued have information 
in your office which led you to believe or did you 
believe at that time that this accident had actually 
happened before the policy was apphed for? 

Mr. Angland: Just a minute. To which we ob- 
ject your Honor and this is an attempt to impeach 
the last witness. Counsel has just produced a wit- 
ness who has stated that October 27, 1952, the com- 
pany directed him to notify Tacke of the cancella- 
tion by reason of the fact that he had advised the 
company; now this is an attempt to impeach Mr. 
Hirst and we object to any further attempt to im- 
peach their own witness who also was a representa- 
tive of the defendant company. I wish to call the 
court’s attention to Exhibit 18, its contents is 
merely as follows: 

“In regard to your accident of September 20th 
and the element of requesting insurance from the 
agency involved in this matter to inform you that 
you do not have any insurance policy in effect at 
the time this loss occurred.”’ 

It is not a notice of cancellation of the policy; 
it was a notice they claimed the policy did not 
cover that loss is all it was. Now if you will have 
the reporter read, I think I already asked Mr. 
Hirst one question concerning that and I said, did 
the company, and he corrected me and he said, H. 
S. Dotson Company told him to write that [165] 
after he had advised them that he had learned 
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through investigation that the loss had occurred 
prior to the ordering of the policy, and if you will 
have the reporter read the question I propounded 
to Mr. Hirst, your Honor, I think you will find 
that is the fact. 

The Court: What question was that? 

Mr. Hoffman: Maybe I should lay a deeper 
foundation here. I wanted to close this case by five 
o’clock and I am getting maybe in too much of a 
hurry. 

The Court: You don’t need to close it tonight or 
hurry it to close because if you have matters to 
present you have another day. 

Mr. Hoffman: I will go back to my question 
that I withdrew. 

@. When is the first time that you knew or be- 
heved that this accident had actually happened be- 
fore the policy was applied for? 

Mr. Angland: Just a minute. Your Honor, again 
he is asking to impeach the last witness. I think 
if he is going to contradict, he is asking him when, 
he is trying to fix a time later than October 27, 
1952. It’s an attempt to impeach his own witness 
and another representative of the defendant com- 
pany. 

The Court: It does seem to have a bearing along 
that line. [166] 

Mr. Angland: If the court please, our position 
is this letter of October 27th, 1952, is not notice of 
cancellation of the policy particularly under the 
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terms of the policy; the policy provides that the 
company 

The Court: Let me see it. 

Mr. Angland: The question I asked Mr. Harri- 
son must be considered with the letter, your Honor. 

The Court: Well the effect of it is substantially 
the same as a cancellation; he says there is no cov- 
erage at the time the accident occurred; that is the 
effect of it. 

Mr. Angland: And he said that that was issued 
by him after he knew and had advised H. 8. Dotson 
Company that the accident had occurred prior to 
the ordering of the insurance; he says that action 
was taken by him after that time. 

Mr. Hoffman: The case is a little involved and 
we want the court to have all the facts to make up 
his decision wpon. 

The Court: What are you really trying to ad- 
duce from this witness in the way of testimony? 

Mr. Hoffman: How he happened to issue the 
notice of cancellation. 

Mr. Angland: Your Honor, the notice of can- 
cellation like the insurance policy speaks for it- 
self. I don’t think it needs explanation. Has your 
Honor looked at it? [167] 

The Court: Let’s see it. 

My. Angland: Here is the cancellation; I think 
it speaks for itself. 

The Court: What was the date of that letter he 
just read? 

Mr. Hoffman: October 27, 1952. 
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The Court: Well this would follow as a natural 
result of the letter that preceded it and they finally 
come to the conclusion and cancel it some 2 or 3 
months after they had said there was no coverage; 
that is what it amounts to; they are both in writing 
and they do speak for themselves. I don’t know 
what more you can bring out in regard to them, 
they speak for themselves; the letter says there was 
no coverage at the time the accident occurred and 
2 or 3 months later they cancel the policy. 

Myr. Hoffman: Under the terms of the policy 
and later when we got to the case and completed 
our investigation we tendered the whole premium 
back on the ground we believed that fraud voided 
the entire contract from the inception and that un- 
der the statute to rescind had sent the rest of the 
consideration. 

Mr. Angland: So they think, your Honor. Mr. 
Hoffman is proposing to the court they can take 
all these actions and retain the premium, and then 
two years later when liability attached to Mr. Tacke 
by lawsuit then they [168] can rescind; that isn’t 
the law of recission and I am sure your Honor 
knows it. 

The Court: Well you can bring it all up later 
and I will have to wade through these arguments. 

(Question read.) 

Mr. Angland: Then I objected, your Honor. 

The Court: Well, of course, the written docu- 
ment itself shows they had information in their of- 
fice, followed by eaneellation. I think these two in- 
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struments speak for themselves. I don’t think they 
require any amendment or explanation. 

Mr. Hoffman: If I may just make this addi- 
tional remark, please. This case was set up in Mr. 
Dotson’s office by this report of the accident signed 
by Tacke that the loss occurred at 9:30 in the morn- 
ing, and the initial setup of this case in his office 
was that the loss occurred before nine o’clock, and 
it is a gradual evolution and investigation and dis- 
covery of new evidence which finally by the time 
we wrote the letter cancelling, that it be cancelled 
for fraud from the beginning, those facts were a 
little bit slow in accumulation. 

The Court: Well you haven’t got any fraud in 
this case; it isn’t set up in the pleadings, either way 
there is none here at all. 

Mr. Angland: No pleading of recission either, 
your Honor. [169] 

Mr. Hoffman: The courts in cases speak of fraud 
in law where they attempt to consider an accident 
that already occurred; even without the knowledge 
of the insured they speak of it as a fraud in law. 

The Court: Well you can bring that up later. 
This is no time to discuss it now. 

Mr. Hoffman: I believe the court has ruled 
against your answering the question, Mr. Dotson. 

Mr. Hoffman: You may cross examine the wit- 
ness. 

Mr. Angland: No cross examination. 

Mr. Hoffman: I would like to inquire of Mrs. 
Halverson when she made this endorsement. 
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The Court: All mght. 

Mr. Hoffman: She says she couldn’t remember 
when she endorsed it. 

Myr. Hoffman: I think we will waive that. Since 
they object to its admission we will waive it. 

The Court: Have you another witness? 

My. Hoffman: J think not. 

The Court: Any rebuttal? 

Mr. Angland: If the defense has rested, your 
Honor, if we could have just a moment so I could 
talk to Mr. Baillie I think we might end this case 
In a, huey. 

The Court: Very well. 

Mr. Angland: No rebuttal of plaintiff, your 
Honor. [170] 

The Court: Very well, how much time do you 
need after the transcript is written up on the first 
brief ? 

Mr. Angland: I think we probably better ask 
the court to allow us 30 days. 

The Court: Very well, wpon receipt of the tran- 
seript you may have 30 days, and the defendant 30 
days, and the plaintiff says 20 days to reply. 

Mr. Angland: Thank you, your Honor. 

Court adjourned at 5:05 p.m. on July 28, 1955. 


[Endorsed]: Filed March 14, 1956. 
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PLAINTIFE’S EXHIBIT No. 1 


[Letterhead of Hoffman and Cee 
dA ney 


Messrs.: Emmett C. Angland Sty 11, 1954 
William L. Baillie 

521 Ford Building 

Great Falls, Montana 


Re: Pearl Kissee vs. Leo T'acke 
Dear Sirs: 


Returned herewith is the copy of the summons 
and complaint which were delivered to our office a 
few days ago. 


Please take notice that the Canadian Indemnity 
Company declines to defend this action for the rea- 
son that the loss had already occurred when the 
policy issued and had, in fact, occurred before the 
policy was ordered out, and for the further rea- 
son that we cannot proceed under the reservation 
of rights which Mr. Tacke has already signed be- 
cause he refuses to collaborate or cooperate with 
us, and has given us notice that you are his attor- 
neys in the matter, and have always been his at- 
torneys. 


We enclose herewith our check, payable to the 
order of Leo Tacke, in the sum of $9.83, the bal- 
ance of the paid premium on the policy. Notice of 
eancellation of the policy was given by the com- 
pany under erroneous information that the acci- 
dent had actually occurred after the policy was 
ordered out September 20, 1952, and that because 
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thereof ten days notice of cancellation was neces- 
sary. 

If you have any objection to the form of tender 
of the balance of the premium, please advise us 
and we will return the balance of the premium in 
legal tender. 

The writer has already notified Mr. Tacke. 


Very truly yours, 


HOFFMAN & CURE, 
/s/ By H. B. HOFFMAN. 
HBH/map 
encl.2 
CC—summons & complaint 
Check—$9.83 


PLAINTIFF’S EXHIBIT No. 2 
[ Check ] 


Affiliated With Ist Bank Stock Corporation 
93-15/921 No. 824 
Hoffman & Cure, Attorneys-at-Law 
501-503 First National Bank Building 
Great Falls, June 11, 1954 
Pay to the Order of Leo Tacke.......) oe $9.83 
Nine nde 637 WG. onc aos Dollars 


HOFFMAN & CURE 
/s/ H. B. HOFFMAN 
To The First National Bank 
Established 1886 
Great Falls, Montana 


[Penwritten “Cancelled’’ across face of note. | 
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PLAINTIFE’S EXHIBIT No. 3 
[Letterhead of Emmett C. Angland.] 


Hoffman & Cure June 12, 1954 
Attorneys at Law 

First National Bank Building 

Great Falls, Montana 


Re: Pearl Kissee vs. Leo Tacke 
Gentlemen: 


Reference is made to your letter of June 11, 1954. 

You advise that the Canadian Indemnity Com- 
pany declines to defend this action for Mr. Tacke 
in accordance with the terms of the policy of in- 
surance issued to Mr. Tacke. You state that one 
of the reasons for declining to proceed is that Mr. 
Tacke refuses to collaborate or cooperate with you 
under the reservation of mghts which he signed and 
further that he has given you notice that William 
L. Baillie, Esquire, and the writer are his attor- 
neys in the matter. 

While we have not always been his attorneys as 
stated in your letter, it has been necessary for us 
to do considerable work fox Mr. Tacke. The Cana- 
dian Indemnity Company put Mr. Tacke’s driver’s 
license in jeopardy and it was necessary for us to 
represent Mr. Tacke in the District Court of the 
Highth Judicial District of the State of Montana, 
in and for the County of Cascade in a proceeding 
to correct the injustice attempted to be perpetrated 
by the Canadian Indemnity Company through the 
Montana Highway Patrol. The Canadian Indem- 
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nity Company was fully informed of this proceed- 
ing by service of proper documents on the General 
Agent of the Company by the Sheriff of Lewis and 
Clark County on June 12, 1953. 

You may be assured that if the Canadian Indem- 
nity Company retains you to represent Mr. Tacke 
as it should do in accordance with the terms of the 
insurance policy issued to Mr. Tacke, you will find 
that Mi. Tacke will be glad to cooperate with you 
and comply with the terms of the policy in every 
respect so far as he is concerned. 

You have enclosed with your letter of June 11, 
1954, a check payable to the order of Leo Tacke 
in the sum of $9.83. You inquire as to whether or 
not we object to the form of tender of what you 
state is the balance of the premium. Mr. Tacke paid 
the full premium in September of 1952. Presum- 
ably this $9.83 is the earned premium and now that 
Mr. Tacke has been sued the Canadian Indemnity 
Company no longer wishes to retain the earned 
premium. Mr. Tacke has requested us to return 
your cheek. He purchased something for the pre- 
mium, the thing he purchased is what he wants and 
he does not propose that either this or any other 
insurance company can escape its contractual lia- 
bility when it might be called upon for a loss by 
simply refunding the premium paid for the cov- 
erage. 

Your check No. 824 in the sum of $9.83 is re- 
turned herewith. 

You further advise in your letter “notice of can- 
cellation of the policy was given by the company 


Leo Tacke 199 


under erroneous information that the accident had 
actually occurred after the policy was ordered out 
September 20, 1952 and that because thereof ten 
days notice of cancellation was necessary.’’ This is 
another attempt by the Canadian Indemnity Com- 
pany to escape its contractual and legal responsi- 
bility in this matter after Mr. Tacke has been sued. 


Very truly yours, 


/s/ EMMETT C. ANGLAND 
Emmett C. Angland. 
ECA la 
Ene: 


PLAINTIFER’S EXHIBIT No. 7 


[Envelope] 
3¢ Cancelled Stamp 
Postmarked Great Falls, Mont. 5 P.M. Sep. 20, 1952 
The Rocky Mountain Fire Insurance Co. 


Bill Kelly Realty 
(Formerly Malmberg Agency Since 1900) 
Get Results—Call Kelly 


No. 7 Sixth Street North 
Great Falls, Montana 


Addressed to: LEO TACKE 
124-20th St. S.W. 
Great Falls, Mont. 
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PLAINTIFE’S EXHIBIT No. 8 
[ Receipt | 
Get Results—Call Kelly Save Your Receipts 


Great Falls, Montana, Sept. 22, 1952 No. 1849 
Received of Leo Tacke 


Thirty Nine & no/100 Dollars...--.... $39.00 
—insurance— 
Bill Kelly Realty 
/s/ By I. Halverson 
Thank you. 


PLAINTIFF’S EXHIBIT No. 11 
[Letterhead of O. B. Kotz. ] 


Mr. Leo Tacke December 18, 1952 
124 - 20th St. S. W. 
Great Falls, Montana 


Re: Ed Kissee and wife Auto Accident Damage 
Claim. 


Dear Mr. Tacke: 


Mr. Ed Kissee has placed with me for attention 
a settlement of his claim against you for damages 
sustained to his car and injuries sustained by his 
wife when your ear collided with his during the lat- 
ter part of September. He informs me that you were 
charged with reckless driving and forfeited your 
bond of $15.00; that the accident was due to your 
fault, or negligence, and that you offered to make 
settlement but the same was not satisfactory to 
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him. The estimated cost of repairs to his car range 
from $735.00 to $800.00, and he demands payment 
for the cost of repairs as well as cost of hospital 
and doctor expenses incurred on account of the 
injuries sustained by his wife. 


He will accept the actual costs of the repair bill, 
as well as that of the hospital and doctor, if the 
same is taken care of within the next few days. 
That is, if you will at least call and agree to make 
such settlement as is satisfactory to him. This offer 
of settlement is made without prejudice to his 
rights and the rights of his wife in the event that 
you do not accept this settlement and take care of 
same in a satisfactory manner. 


I trust I may hear from you within the next 
week so that it will not be necessary to institute 
suit against you. 


Yours truly, 


/s/ O. B. KOTZ 
O. B. Kotz 
OBK-d 
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DEFENDANT’S EXHIBIT No. 12 


REPORT OF AUTOMOBILE ACCIDENT 


To the Canadian Indemnity Company—Canadian 
Fire Insurance Company. 


Policy issued by Bill Kelly, Agent at Gt. Falls, 
Mont. Policy No. 22 CA 3908. 


1. Name of Assured: Leo Tacke. Date of Policy: 
9-20, 1952. 

Address — No. 124 20th St. S.W., City of Gt. 
Falls, State of Mont. 


2. Person driving assured’s car at time of acci- 
dent: Leo Tacke. Age: 38 years. 

Address— Street, same; City, same; State, same. 

Occupation of person driving assured’s car: Body 
repairman. Was he in employment of assured?.... 


3. Purpose for which car was being used at time 
of accident: Business. What is his relation to as- 


4. Make of automobile: Chevrolet. Year model: 
1923. ype Or ody. 4-re sedan, 7 a 


5. Date of accident: September 20, 1952. Hour: 
9:30 o’clock a.m. Condition of weather: Good. 


6. Place where accident occurred: Road inter- 
section of Sun River bridge (wagon bridge) & 
county road, Great Falls, Mont. 


7. Speed of assured’s car: 25 mph. Speed of 
other car: Unk. m.p.h. Kind of road or pavement: 
Blacktop. 
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8. Name of driver of other car: Ed Zeen. Ad- 
dress: 2301 10th Ave. So., City. 


9. Make of his automobile: 1935 Dodge. Type of 
bodya Truck. * * * * * 


10. Damage to Assured’s Car: 

Estimated damage $250.00. Nature and extent of 
damage: Hood, grille, left fender, radiator, right 
fender, water pump, fan, splash pans. 

Name of person who caused damage: Leo Tacke. 
Address: City. 

Is he insured? Yes. Name of insurance com- 


Where is assured’s automobile now? At home. 


11. Damage to Property of Others: 

Estimated damage $200.00. Kind of property and 
nature of damage: Cab, right side of truck. 

If automobile, make of car: 1985 Dodge. Type 
ommpody< Linck. Wear model. ...... 2: 

Name of Owner: Ed Zeen. Address: City. 

Is he insured? Yes. Name of insurance com- 
pany: State Farm Mutual. 

Where is damaged property now? At home. 


12. Personal Injuries: 

Names of injured persons and addresses: 

Mrs. Ed Zeen (Gin Deaconess Hospital for obser- 
vation)—Dr. Richardson. Age: I believe about 60. 

Leo Tacke, knocked unconscious. Taken to Deace. 
Hosp!l.—Dr. Bob McGregor. Age: About 38. 

Dickie Tacke, age 12, knocked unconscious. Taken 
to Deacon. Hospl.—Dr. Bob McGregor. Also, left 
arm injured. 
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If medical aid was rendered, give name of doctor: 
Tacke’s—Dr. Bob McGregor. Zeen’s—Believe Dr. 
Richardson, G. F. Clinic. 

Where were injured taken? Deaconess Hospital. 
Bo 89 SP Re BS 

14. Explain fully how accident occurred: I was 
traveling South on 15th St. West which goes down 
and crosses the old Sun River bridge and inter- 
sects a county road. I was traveling at about 25 
miles per hour and my son was in the front seat 
with me. The last I remember we were some 150’ 
from the intersection. The next thing I can remem- 
ber I was being put in the ambulance and taken 
to the hospital. I do not remember seeing another 
ear before that or anything else. 


15. Names and addresses of witnesses: Ray Bull, 
age approx. 15 years, 1418 38rd Ave. N.W., phone 
number 53878. Vane Fisher, boy, age approx. 15 
years, Rte. 1 West. 


State whether witness was in Assured’s car; in 
other car, or where: In another car. (These two 
boys were together in a car.) 


Date of this Report: 9-24, 1952, at Great Falls, 
Montana. 
/s/ LEO T. TACKE, 
Assured. 


7 Ey 473 
BILL KELLY REALTY eee 


Name of Insured AE ae cs. aan —— a 
Address a al i Me. iis Benet Me 


Occupation —_.___— 
eo 
Policy Period: Me ee aS 
COVERAGES LIMITS OF LIABILITY PREMIUMS 
A. Bodily Injury Liability ANS! ut Sere, person $ 


Au.so 
$20 Aw each accident 


& 
B. Property Damage Liability <5 2.99: each accident $ 7. 7 Fi 
& aad 
C. Medical Payments ______ +" O... each person $ af : 


D. Comprehensive See ee a $ 
E. Collision or Upset Actual Cash Value Less $ eects ae |S 
Deductible. 
F, Fire, Lightning and Transportation ae $ 
G. Theft $ 
Bo 
TOTAL PREMIUM $ ie 


Description of automobile: 


Trade Name 


Porchased Encombrance 


Purpose for which automobile is to be CE 2 rn = ae 


trimee Cathes! ben gree, 2170 Poy, a 


Agent __.__ d A eee Cr a 
2 Insured’s Signature 
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The liability is clearly that of Mr. Tacke and there 
are rather severe personal injuries involved. We 
have been dealing with Attorney Kotz for some 
time and have forestalled the filing of suit. We do 
not believe we will be able to forestall the filing of 
suit in the near future. 


The Montana Highway Patrol on April 28, 1953, 
issued a Notice of Security Requirement or Order 
of Suspension by reason of the accident hereinbe- 
fore referred to. The Montana Highway Patrol 
acted according to advice your Company gave that 
office to the effect that Mr. Tacke was not covered 
by msurance at the time of the accident that oc- 
curred September 20, 1952. 


It became necessary for Mr. Tacke to employ the 
undersigned to appeal the decision of the Super- 
visor of the Montana Highway Patrol. Copy of the 
Notice of Appeal and other pertinent documents 
were served upon your General Agent, H. 8. Dot- 
son Company, at Helena, Montana. 


The District Court set aside the Suspension Or- 
der of the Montana Highway Patrol. A copy of the 
order of the District Judge is enclosed herewith. 


As the situation now stands suit will probably 
be filed against Mr. Tacke in the near future. We 
are at this time calling upon you to extend cover- 
age to Mr. Tacke in accordance with the terms of 
the policy which you issued to him. We are aware 
of the fact that there is some claim on the part of 
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your Company that this policy was secured by mis- 
representation. While this is not the fact, even 
assuming that it were true, it is our view that your 
Company by issuance of the policy and acceptance 
of the premium has waived its right to deny the 
effectiveness of the policy. 


You realize that Mr. Tacke is not overlooking 
the fact that his policy also included medical pay- 
ments to cover the medical expenses incurred by 
Myr. Tacke and his child. 


We have devoted considerable time to checking 
into this matter for Mr. Tacke; for conferences 
with Attorney Kotz, for investigation of this acci- 
dent, and for our legal research to determine the 
effectiveness of the policy as well as for the hear- 
ing had upon the validity of the policy as issued. 
A reasonable charge for our professional services 
to this date would be $500.00. We expect your Com- 
pany to pay these charges and also to accept cover- 
age under Mr. T'acke’s policy. 


There are cases to the effect that in a similar 
situation the attorneys’ fees as well as the amount 
expended to settle a claim when coverage has been 
denied are proper against the insurance company. 
You have issued a policy and by the very terms 
aud provisions of the policy and in accordance 
therewith you effected the cancellation of that pol- 
icy several months later. We will defer taking any 
further action in this matter until we hear from 
you. Due to the seriousness of the claims being 
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made we must ask that you notify us of your in- 
tentions on or before November 15, 1953. 


Very truly yours, 
WILLIAM L. BAILLIE, 
EMMETT C. ANGLAND, 
/s/ By EMMETT C. ANGLAND. 
ECA: la 
Ene. 
ec: John J. Holmes, 


Insurance Commissioner. 


PLAINTIFF’S EXHIBIT No. 15 


[Letterhead of The Canadian Fire Insurance Com- 
pany—The Canadian Indemnity Company. ] 


Emmett C. Angland November 2, 1953 
021 Ford Building 
Great Falls, Montana 


Re: Claim No. 102,287. Assured: Leo Tacke. Date 
of Accident: 9/20/52. 


Dear Mr. Angland: 


We acknowledge receipt of your letter of Octo- 
ber 30th. 


This matter has been referred to our general 
agent for the State of Montana, H. 8S. Dotson and 
Company, Granite Building, Helena, Montana. 

The attorney representing this Company in this 
case is Mr. H. B. Hoffman of the firm of Hoffman 
and Cure, First National Bank Building, Great 
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Falls, Montana. We suggest you contact Mr. Hoff- 
man regarding this matter. 
Yours very truly, 
/3/ WINTER DEAN 
Winter Dean, 
Claims Superintendent. 

WD/bs 
ec: H.S. Dotson and Company 


DEFENDANT’S EXHIBIT No. 16 


(Copy) 
Police Department—City of Great Falls 
Police eall [x] Date: 9-20, 1952. 


PP ll@igeounicee w Wags, OCMCSS. a... <. ~. > <nleie- eee 

At 8:24 o’cloeck a.m. Details: A bad accident 
north of Feiden’s Greenhouse. 

Swingley—Chamberlin—ambulance. 

Officers assigned: Gray, car #5. Fisher, desk 
officer. 

Report of Officer in Charge of Investigation 

Took a Mrs. Pearl Kissee of 909 23rd Street 
South to the Deaconess Hospital where Dr. Rich- 
ardson attended her. Also took a Leo Tacke of 124 
20th Street Southwest to the Deaconess Hospital 
and he was attended by Dr. Robert. McGregor. 

A Dick Tacke, son of Leo Tacke, was taken to 
the Deaconess Hospital by a Ray Bull of 1418 3rd 
Avenue Southwest and Vern Fischer of Route 1 
West, and he was attended by Dr. Robert McGre- 
gor. Accident was investigated by Highway Patrol 
—Fousek. 

/s/ SWINGLEY. 
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DEFENDANT’S EXHIBIT No. 18 


[Letterhead of Montana Claims Adjustment 
Bureau. | 


Mr. Leo Tacke October 27, 1952 
124 20th Street Southwest 
Great Falls, Montana 


Re: Canadian Indemnity Company & Canadian 
Fire Insurance Company Policy No. 22 CA 3908— 
D/A September 20, 1952. Our file 52 868. 


Dear Mr. Tacke: 


In regard to your accident of September 20th 
and the element of requesting insurance from the 
agency involved, please be advised that we have 
been instructed by the company involved in this 
matter to inform you that you do not have any 
Insurance policy in effect at the time this loss oc- 
eumred: 


Yours very truly, 


MONTANA CLAIMS 
ADJUSTMENT BUREAU, 
/3s/ W. D. HIRST 
W. D. Hirst 
WDH:eb 
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[Endorsed]: No. 15704. United States Court of 
Appeals for the Ninth Circuit. Canadian Indemnity 
Company, Appellant, vs. Leo Tacke, Appellee. 
Transcript of Record. Appeal from the United 
States District Court for the District of Montana, 
Great Falls Division. 


Filed: August 26, 1957. 
Docketed: September 9, 1957. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


United States Court of Appeals 
for the Ninth Circuit 


No. 15704 
THE CANADIAN INDEMNITY COMPANY, 
Appellant, 
vs. 
LEO TACKE, Appellee. 


CONCISE STATEMENT OF POINTS RELIED 
UPON BY APPELLANT (ANEW) 


Appellee sued appellant for an adjudication of 
the validity of an automobile liability policy and 
that defendant is liable and obligated in accordance 
with the terms of the policy,—and for equitable re- 
lief. Specifically, that because the policy, by its 
printed terms, fixes the beginning of insurance at 
12:01 A.M. 20 Sept. 1952, an accident occurring 
prior to 8:24 A.M. that day is covered. 
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Appellant does not deny, or question, that the 
policy antedates the accident by approximately 
eight hours and twenty minutes, but denies cover- 
age of this accident because: 


1. Application for this policy was made after 
the accident occurred between 9:00 and 9:30 o’clock 
A.M., 20 Sept., 1952, by the appellee’s wife, at 
which time appellee, who was driving the automo- 
bile involved when the accident occurred, of neces- 
sity knew the accident had occurred. This applica- 
tion was made to Kelly’s Insurance Agency, and 
reduced to writing 9:30 A.M. that day by the em- 
ployee of that office, Jane Halverson, who accepted 
the application after she inquired whether an aéci- 
dent had occurred, to which appellee’s wife replied, 
“No. (Uris) Le 9.) 


2. Appellant did not know,—appellee did know, 
—the accident occurred before application for the 
policy was made and accepted. 


3. The testimony of Jane Halverson that just 
before noon of the dav of the accident appellee 
himself appeared in Kelly’s office and reported the 
accident happened about 9:30 A.M. (Tr. 141, L. 14.) 


4. Appellee’s signed written report of the acci- 
dent to appellant states the time of the accident 20 
Sept. 1952, hour 9:30 o’clock A.M. (Exhibit 12.) 


Our appeal is based upon the “settled rule of 
Insurance Law that where a loss, occurring before 
the risk attaches, is known only to the applicant 
and he obtains a policy without disclosing the fact 
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of the loss, the policy is void even though the con- 
tract be given a date prior to the loss.’’ (Barry, et 
ux, vs. Aetna Ins. Co., Pa. Sup. Ct., 81 Atl. 2d 
ool.) At least, the prior risk is not covered by the 


policy. 
That is the defense appellant pleaded. It stands 
proven and admitted. 


Respectfully submitted, 


/s/ H. B. HOFFMAN, 
/s/ ORIN R. CURE, 
Attorneys for Appellant. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed September 9, 1957. Paul P. 
O’Brien, Clerk. 


